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Concerning the Business of the Judicature Society 


Since January, 1929, when Mr. Charles Evans Hughes became president of the 
Society, it has been financed almost entirely by the contributions of its Voting and 
Sustaining Members. Voting Members pay $5.00 per year and Sustaining Members 
are those who pay any larger sum. The Society’s work, so far as cost is concerned, 
consists of publishing this JouRNAL, which is sent gratis to all who wish to receive it. . . 
For several years certain state and local bar associations have assisted, by sending to 
all, or a selected part of their membership, copies of the JOURNAL, at a cost to the Asso- 
ciations of $25.00 per hundred members. ‘The Society’s offer to supply bar associa- 
tion members on this basis, meaning the bare cost of printing and mailing, will be 
continued. 

During the past year the JouRNAL has circulated to the total number of about 
60,000 copies. ‘The cost, computed at the end of the Society’s fiscal year, Dec. 1, 
1932, was $5,798.13, this amount being a little less than for the three preceding years. 
The receipts from membership amounted to $4,085.00, and receipts from all other 
sources (not including a large part of the Secretary’s salary, which was remitted), 
amounted to $2,347. This left a credit balance of $634.38. 

The Society’s scope is the entire field of judicial administration. It is the only 
organization so concerned. Every year registers progress for a complete program of 
reform. The bar associations of the country take the lead in their localities. The 
Society is, therefore, a medium for the forty-eight state bar associations and scores of 
local associations, focusing thought and experience throughout the entire country upon 
problems with which all are concerned. Nearly every fundamental measure now 
under way has found its initial proposal and discussion in the Society’s publications. 

The Judicature Society stands ready to aid the efforts of every lawyer who enlists 
for judicial reform. It deserves, in return, as liberal a support as the profession is able 
to give. The Society has studiously refrained from employing the limited space of its 
JouRNAL for self-laudation or for solicitation of support. The above information is 
now here published as the most economical way of directing attention to the oppor- 
tunity afforded for all readers to perform a useful public service at slight expense. 
The names of additional members, to receive the JoURNAL free, are always acceptable. 

Mr. Elihu Root (whose check for $100 as a sustaining member now lies on the 
Secretary's desk) wrote the following testimonial a number of years ago: 

“The AMERICAN JUDICATURE Society has done directly many admirable things, 
and it has served as a guide and a model for a great amount of thorough research and 
effective effort in the field of administration of justice.” 





An excellent Binder for this JOURNAL is supplied for $1.00 
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problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
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Membership for those who place a higher estimate upon their 
responsibility. 








Annual Meeting of Judicature Society May 3 


The Society’s annual meeting for the election of officers will be held at the 
Mayflower Hotel, Washington, on the afternoon of Wednesday, May 3, 1933. 
The occasion will afford opportunity for a survey of the field of work, and espe- 
cially progress in respect to judicial selection and the work of the National Com- 
mittee on this subject which is sponsored by the National Municipal League and 
the Judicature Society. 

At the annual dinner, which follows the meeting, the Hon. Homer S. Cum- 
mings, Attorney General of the United States, and Prof. Edson R. Sunderland will 
speak. It is presumed that President Newton D. Baker will preside at both 
sessions. 

The meeting immediately precedes the reception held by the American 
Law Institute on Wednesday evening, which will be followed by three days of 
discussion of the law Institute’s restatement drafts. As formerly the members 
of the Judicature Society will be accorded the privilege of attending these sessions 
and the luncheons and annual dinner. 





We Enter Upon an Era of Change 


The word “reform” has long been in disrepute. But we shall continue to use 
it for lack of a better word and hope that in wise hands it may be redeemed. [*rom 
dissatisfaction, complaint and accusation springs reform. Too often efforts are 
misguided. But not always. 

We see today all the men and women of a great nation enlisted like an army 
to bring about the reforms which are necessary to living under modern conditions. 
They are groping towards a common end of social, industrial and legal justice. 
They do not know the route but they possess at least a virile—a virtually uni- 
versal—yearning to learn. The characteristic American ideal of making the 
most of life reasserts itself formidably. What the country has always most lacked 
has been not idealism, but tempered, controlled idealism. This need is expressed 
in the present demand for leadership. And by leadership wise and candid teaching 
is meant. 

The age of holding companies, of installment buying, of jazz living and in- 
debtedness has left us not appreciably wiser, but with a needed sense of humility. 
Faith, hope and patience are more common than ever. Give us sensible programs, 
the people seem to say, and we will build anew and build better. 

The legal profession is inevitably the most significant single factor in all pub- 
lic affairs. It has contributed liberally to the causes for the recent debacle, though 
this contribution has been in the main negative—a failure to stand against cor- 
porate debauchery. Within its own proper sphere what it has done represents the 
best reforms of our times and the highest constructive work since the federal con- 
stitutional convention. In this critical period it is a comforting reflection that in 
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one branch of government we have set up, through a decade of discussion and 
effort, an accepted norm of successful performance. We have not arrived every- 
where at the goal of justice administered promptly and impersonally; in fact we 
are far behind many other nations; but we have made appreciable progress toward 
that goal. We know what must be done, and how to do it. The education, the 
persuasion and the compelling of the lawyer along the line of march has gone far 
and progress will be less tedious in the near future. 





What is this norm? It is founded upon a competent and responsible legal pro- 
fession. Next comes a judiciary under tenure which is free from political acci- 
dents, political fear, and political degradation. These two factors are intimately 
related. A bar such as our country should have would resolve the problems of 
judicial selection and tenure with no great difficulty. A bench such as we deserve 
would not permit the lawyer’s self-interest to interfere with prompt, fearless, 
intelligent justice. There would be an acceptable balance of power with public 
service as the dominating principle. This would not be agreeable medicine for 
many lawyers, it is true, but it is bound to come. We must believe it to be inevitable 
or else be contented to stand forever as an illustration of the failure of our kind 
of self-government. 

We choose to believe, in the light of recent events, that great changes are 
inescapable, whether the lawyer likes them or not. Great changes are on the 
way. The people will regain a large measure of control over their law makers 
under the most profound of constitutional rules. Perhaps this rule seems strange 
and alien, but it is implied in every constitution. It is the rule of necessity. (Wit- 
ness recent decisions asserting the public interest in oil conservation.) Our ad- 
herence to outworn theories has brought us to the stage when Roumanian petroleum 
products, produced under wiser laws than ours, can be marketed in the automobile 
center of the world. Our conception of individualistic control of resources has 
forced us to waste more potential power than we have ever brought to the market- 
ing stage. 





Government is the highest concern of a race of beings which has conquered 
all things in its environment except its own passions and its own stupidity. Gov- 
ernment is the tool of society; its least understood and its most essential tool. We 
have tried for a century and a half to fit human nature to academic theories of 
government. Under real stress, and with better knowledge, we begin to fit govern- 
ment to human capabilities, such as they are. We become realistic, factual. The 
one supreme need of civilized man is order. ‘The King’s real name is Order. and 
when he is overthrown the swarm of bogus knights who usurp his place are but 
lords of misrule and confusion.” 

A competent and responsible bar stands first in the reform of justice. We 
have for long suffered because of the lack of such a bar. We have now gone far 
in the making of it. This is bed rock building. And upon the foundations now 
being laid, as is clearly forecast, we shall erect an edifice of justice which will 
not shame our ideals. 





We have said that the people will rule through their legislatures. They will, 
providing the stimulus is sufficient and the knowledge of how to do it is acquired. 
This JouRNAL has steadfastly adhered to its own field. It is no departure to discuss 
the legislative function, more potential in government than the 
potential for good, and more potential for evil, because essentially 
is the people’s will. ; 


courts—more 
and finally it 


But the legislature, as we know it, and in our times, has been anything but 
an implement for enlightened public opinion. It is an atrophied organ. It is a 
pity that the people have been so slow to find this out. The shame is that they 


have not been taught what organization is necessary for legislation. They stand 


in direst ignorance, while just over our border are similar states where the people’s 
will, guided by statesmen, is worked out in truly deliberative assemblies. 
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The best demonstration is in a Canadian province where the parliament is 
one with a single chamber. The two-chamber parliament, even with responsible 
party control, is an anachronism of feudal society. We should know, and can 
readily observe, that the ideal legislature is one of wieldy size, composed of mem- 
bers elected in large districts. To be more concrete, why should we not provide 
a body of law makers for an average state of not more than fifty or sixty, chosen 
in not more than ten districts. Such a body would attract men more notable for 
individual quality than for self-seeking ambition. Standing committees except 
for perfunctory purposes would be unnecessary. The technical work of phrasing 
laws would be in the hands of salaried experts. Legislation would be in com- 
mittee of the whole. It would imply frequent public hearings. It would restore 
debate, discussion, a searching for arguments, permit character and experience to 
have their weight. It would yield all the blessings of pitiless publicity. All per- 
sons fit to cast a vote could understand the operations of government. Voting 
would come to mean something. The legislators should remain in office as long 
as they are acceptable to their constituents. They would be functioning in prac- 
tically every month of the year. ‘It is readily possible to have a legislature that 
is not feared by any decent element of the public. A legislature can readily be 


what it idealiy should be, the thinking, planning and superintending arm of gov- 
ernment. 





Such a legislature would conserve the interests which most concern responsible 
lawyers. It would, even against considerable bar influence, make the profession 
accept and like a higher standard of performance. 

We cannot assert that we foresee such progress in the legislative organ. If 
there had been, during the past ten years, a society consecrated to this reform, 
similar to the American Judicature Society, and operating on the same simple 
but efficient principles as the Judicature Society, we would have turned the 
corner ere this and be on the high road to successful popular government. 

A revolution in state government very nearly came more than twenty years 
ago when we first learned the principles of efficient municipal government. In 
Kansas, particularly, there was imminent probability that the people would adopt 
a legislative organization comprising but ten elected members—commission form 
of government—it was called. Such an extreme deflation of the legislature would 
have been unwise, but it would have been the first great experiment on the high- 
way to successful popular government. And it would have led, long before this 
time, to that understanding which we should be clever enough to acquire from 
other self-governing peoples , and especially our good and modest neighbors to the 
north, whose experience is now shaping our banking world in its throes for reform. 





These matters have a very direct bearing upon the interests of lawyers indi- 
vidually, now so harassed by their own and others’ past sins. It is highly probable 
that the long-awaited lay interest in judicial reform is approaching. This pre- 
diction is neither a promise nor a threat. Lay interest may mean acceleration of 
the best program that the bar has formulated. It may mean something utterly 
different. Look back to the time before workmen’s compensation. The public 
believed that an unendurable condition existed. The bar had nothing to offer to 
alleviate the evils of traditional trial practice in personal injury cases. That 
situation never would have developed if we had learned how to try cases in an 
economical manner. It was too late to learn and profit when the storm broke. 
We are now beginning to learn how direct and simple judicial procedure can be 
with no infringement on any suitor’s right. 

Certainly lawyers whose memories go back twenty-five years realize that the 
administration of justice and the lawyer’s role as middleman is approaching a 
crisis very similar to that which produced workmen’s compensation laws. We 
have a constant and universal menace against both life and property. The legal 
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profession so far has failed to resolve the problems of administering justice in 
traffic cases just as it failed to solve the earlier problem of the injured workman. 
And just as was the case years ago, lay agencies have tackled the problem and 
have assumed that the only way out is to dispense with courts and lawyers. Courts 
and lawyers so far have proved inadequate to society’s needs. The campaign is 
on for laws which will deprive the ordinary practitioner of his largest single source 
of revenue. A few bar associations have debated the new plan and resolved to 
oppose it. Nowhere has there been a single step to make it unnecessary except 
in Massachusetts, which endeavors to retain its accident insurance system and 
expedite trials. Something has been gained in the past year by using referees, but 
the courts are so clogged by thousands of cases that this remedy alone cannot 
suffice. Despite the warnings and the constructive advice of the Massachusetts 
Judicial Council, the conditions grew worse year by year. In England, under a 
statute of 1925, the rules committee was given power to make rules under which 
trial by jury would be in the discretion of the trial judge. Under the new pro- 
cedure the judges exercise this power, and Mr. Justice Mcnaghten laid doéwn 
the principle that in street accident cases involving only the question of negligence 
he would not allow jury trial, but would employ a jury where the amount of 
damages had to be assessed. This is a sensible policy, going far to make justice 
practical and to preserve jury trial. 





In this number of the JouRNAL we present a layman’s criticism of the lawyer. 
It is a brief sketch, interesting to read, and by no means as severe as it might be. 
lew lawyers, and few laymen, know how bad the administration of justice is in 
our three largest cities, and how shamefully the worst element of the profession 
betrays its trust. It would take a much longer article to explain how we have 
failed to reduce the number of appealed cases and to lessen the cost of appeals. 
The layman does not know the worth of discovery procedure; the lawyer may 
know about it, but generally he fails to secure such procedure, or to employ it 
where available. A considerable part of the bar—in some states a majority—op- 
pose reasonable admission requirements. Where the need is greatest the bar has 
failed to develop summary procedure in causes in which there is no valid defence. 
And pretty much everywhere the bar has steadfastly denied the court its proper 
function of superintending jury trials. The bar has appeared to care hut little 
for reforms certain to benefit litigants ; it has endured murderous delays in justice 
civil and criminal so patiently as to justify public belief that the profession as a 
whole has an interest at stake in the status quo. 





Of course a good deal can be said for the efforts of the responsive class of 
lawyers, and a considerable share of this JoURNAL’s function is to point to these 
forward steps. 

There are but two ways to treat irresponsible lawyers; the first is the way this 
Society has pursued, of stimulating the worthy lawyers so that they may educate 
the indifferent and coerce the unworthy ; the second is for the laity to express itself 
through its legislatures. The latter mode will not take the direct form of 
vengeance. But it may work as severely and as unjustly through what appeals to 
the popular mind, and to many worthy laymen, as attempts at reform. 

If any reader smarts under lay criticism let him read again Elihu Root’s 
president’s address to the American Bar Association in 1916, wherein this true 
leader of the profession told his brothers of the evils which existed and outlined 
the route to reform. 

Comment on the New York situation by Mr. Charles A. Boston produced 
the metaphor in which the fountain of justice is presented as a pitiful trickle sug- 
gesting influenza. And within a few weeks of this utterance the upstate lawyers of 
New York, representing the best element of that state’s bar, solemnly concluded 
that to accept a verdict less than unanimous in a civil action would be dangerous. 
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This in spite of the successful use of the fractional verdict over a long period in 
several states. , 





When lawyers want to try cases promptly the means is at hand even in the 
most populous centers. There are always ten times as many potential judges 
available at the bar as on the bench. Most civil actions could be tried just as well 
outside of the court house, and in most cities far more speedily and economically. 
Lawyers look upon arbitration as their foe. The few that employ it find it their 
most effectual ally. It is at any rate in a number of our largest states just as much 
a part of judicial procedure as the common counts. No bar association has yet 
said a friendly word for the procedure which would most benefit clients and most 
elevate the profession in the minds of the people. It would take but little experi- 
ence to enable lawyer referees or arbitrators to try an average of four to six 


traffic accident cases each day. 
one hundred thousand people. 


One such tribunal would suffice for a county of 


We frequently hear from our profession’s spokesmen that lawyers are proud 


of what they have done. 
it is to have its chance. 


On full consideration it is a doubtful pride. 
If equal to the opportunity the profession will do things 


3ut now 


which will save its prerogatives intact and give it excuse for pride for all time to 


come. 


Motor Tort Cases and Jury Trial 


Failure of Bar to Adopt Economical Procedure Threatens Transfer of a 
Large Volume of Litigation From Courts to Administrative Boards 


If we [lawyers] are to judge ourselves we are apt to betray a 


foible for self-appreciation. 


Perhaps this is a mistake that our 


banking friends made until they were startled by seeing them- 
selves mirrored on the glassy surface of their frozen assets.— 


George Wharton Pepper. 


As a means for obtaining justice, and equally 
as a means for defeating justice, jury trial is 
the most formidable of all the factors in trial 
procedure. It is that part of the administration 
of justice which is most obvious in the minds of 
litigants and of trial lawyers. It is the part that 
they think they understand thoroughly. But in 
fact an understanding of jury trial is hardly pos- 
sible, since it is one thing in one place and some- 
thing utterly different in another place. The 
subject justifies prolonged research, to lead to 
a bookful of data, but no writer has yet 
done more than shadow box with this great sub- 
ject. 

No writer can hope to write conclusively of 
jury trial in any article of moderate length. A 
recent number of this -Journal (xvi-3) pointed 
to the fact that where jury trial is adhered to 
with universal approval its use is optional with 
the courts. Under our constitutional system, de- 
riving from primitive social conditions, jury trial 
is optional with either of the litigants in every 
action at law. A considerable proportion of the 
evils complained of may be ascribed to this 


rigid constitutional rule. It enables every spite- 
ful litigant, and especially debtors without lawful 
defenses, to hold justice at bay and increase its 
cost. The delays thus arising invite every dead- 
beat to refuse to pay. It relieves judges of au- 
thority which they should have if they are to be 
responsible for justice promptly and expertly ad- 
ministered. In some types of litigation it is a 
good thing to relieve the judge of knotty prob- 
lems of proof, but on the whole its effect is that 
of making litigation a gamble, with no specific 
official responsibility. 

If we were to repeal our constitutional guaran- 
ties of civil jury trial we would place ourselves on 
virtually the same footing as other English speak- 
ing peoples, among whom there is no complaint 
concerning jury trial. The right to demand a 
jury would depend upon judge-made rules and 
upon the decision, in many instances, of the 
trial judge. With the strangle hold which short 
terms impose upon our judges can we assume 
that they would be extreme in refusing jury 
trial? 

Of course we cannot see our way to any such 
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rational experiment. While the more intelligent 
laymen understand that jury trial is mainly the 
arcanum of the greedy and unfair litigant, the 
bar is so attached to the existing system that it 
would easily defeat constitutional change by 
frightening the more numerous unintelligent 
voters. 

It sounds very radical to remove the guaranty 
of jury trial; but it is hardly that. The use of 
the jury when its use is calculated to serve a 
good end would mean use of the jury for the 
only good it can possibly accomplish. It would 
largely relieve jury trial of the burdens which 
have aroused profound disillusion and discon- 
tent. The mere right to refuse jury trial would 
serve to restore in large measure the responsible 
powers for the administration of justice which 
trial judges should possess. 


The Voir Dire Examination 


The other article in the October, 1932, num- 
ber of this Journal, favored a limitation on the 
right of counsel to question jurors on the voir 
dire examination. In some of our jurisdictions 
the courts have never relinquished the right of 
qualifying the jury and in others the right has 
been of late restored. In such courts we are 
on a par with the practice in the courts of all 
other nations that use juries in civil trials. Among 
lawyers accustomed to the shorter mode there 
appears to be no demand for a return to the 
prolonged questioning of former days. A good 
many thousand lawyers have seen the practice 
change in the last few years. In Detroit, not- 
ably, they have also seen the quality of the 
jurors greatly improved, which is everywhere 
easily possible, and which largely removes a valid 
objection to court control of the questioning. In 
England, we are told, the names and addresses 
of jurors are obtainable in advance of the term. 
Possibly we should adopt this plan, though the 
jury lists are not often consulted in England. 

It is but natural that opinion should not be 
uniform throughout our diversified environment. 
Our comment upon the abuses attached to free 
questioning of jurors by counsel, meaning the 
efforts to “educate” the jury and to create preju- 
dice in advance of trial, naturally provoked re- 
plies. A long experienced lawyer in a typical 
New York county (one with no really large city) 
expressed his disapproval emphatically and gave 
strong reasons. Let us quote his more pointed 
statements: 


“In nearly every small town in the country the 
banks are undertaking to dictate the affairs of the 
community. They have been trying for several 
years to practice law and monopolize the manage- 
ment of estates under circumstances which would 
* disbar a lawyer. Many of them do not know the 
real meaning of the word ethics. They are sub- 
ject to no discipline or contro] except the criminal 
law. They usually control the local political bosses 
who select the judges. 

“The idea that just because a man happens to 
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have a legal education and can obtain a position 
on the benth for political services rids him of al] 
prejudice and makes him a paragon of virtue is 
absurd. 

“Of course many times the examination of 
veniremen by lawyers is ridiculous, but it is 
equally ridiculous to assume that the court can 
question them and ascertain anything about their 
prejudices as applied to the case to be tried. The 
lawyer knows the issues in his case and the char- 
acter of the evidence upon which he relies and if 
he has any experience or skill at all he can cer- 
tainly find out whether the prospective juryman is 
so prejudiced on any subject involved in the case 
as to make him partial and unreliable. 

“In this state there are any number of lawyers 
with more legal experience and ability than the 
average trial judge who would be willing to do the 
work for half the present salaries.” 


Profession Has Been Virtually Helpless 


These frank remarks illustrate how thoroughly 
jury trial is tied up with larger things, both 
within and without the law. It may be said 
that thirteen years ago the Conference of Bar 
Association Delegates boldly tackled the ques- 
tion of unlawful practice of law by trust com- 
panies. It brought about a considerable reform 
but it failed entirely to awaken the profession 
throughout the country. It took at least eight 
years more of a rapidly growing evil to arouse 
the bar to its duty to make a stand against cor- 
porate practice of the law. The reason? The 
bar was too divided, too little integrated. It had 
less power to protect itself than a Chinese 
province. 

We observe also that the high judicial salaries 
paid in New York appear to have accentuated 
the evils of popular selection. It means that 
much more money to fatten up the oily rogues 
who control nominations and elections. But we 
do not observe any corresponding activity on 
the part of upstate New York lawyers to sup- 
port a better system. On the whole there is, 
aside from the matter of encroachments, a very 
general contentment on the part of lawyers 
throughout the entire country with the status 
quo. They are being moved along toward ulti- 
mate reforms, but the realistic vision and un- 
selfish efforts of a minority are responsible for 
progress. 

Without taking the pessimistic view of the 
situation expressed by Mr. Callison (the lay 
critic of the bar whose article is published in this 
number) it must be admitted that the legal pro- 
fession in our country to a considerable extent 
assumes a vested interest in all the weakness 
and irresponsibility of our system. We have the 
advocate virtually untrameled. When he sup- 
ports a worthy cause he is free to go the limit 
for his client. So is the lawyer on the other 
side. 

Before the present reform movement had 
gathered way there were serious proposals look- 
ing to an official trial bar. The idea was that 


the state’s trial lawyers would serve litigants in 
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rotation. Their selfish interest in litigation would 
be demolished by making them dependent upon 
a public stipend. That was a proposal to go to 
the opposite extreme of our system. There is 
no thought that this will ever be done for rea- 
sons which are obvious. This is not the proposal 
of Mr. Callison. He believes that there must 
be a sweeping diminution of lawyers so that the 
burdens of competition will be made bearable. 
So far as the privilege of trying cases in superior 
courts is concerned this outcome is by no means 
impossible. If it is achieved it will be mainly 
by an organization of trial lawyers who will 
forego the field of counselor for monopoly of 
trial work. And it will come, if at all, without 
mandatory laws, through an evolution of expert- 
ness and responsibility. 

One cannot help feeling sympathetic with the 
views expressed by our correspondent. Nor can 
one fully agree who is aware of the satisfaction 
felt in jurisdictions where the judge submits to 
jurors only the questions which he considers es- 
sential. It is not merely that there is a great 
saving of time. More important is the fact that 
the judge is made to appear responsible for the 
course of the trial and its results. The lawyer 
cannot at the first jump take the middle of the 
stage and exhibit his acumen, which, like a great 
deal of cross-examination, is largely imaginary. 

In consideration of all that can be learned 
about the lawyer’s role in jury trials one is 
forced to believe that he is little concerned with 
the initial selection of jurors. All over the land 
there has been perfunctory work in this field, 
and in some large cities much worse practice. 
Some reforms have been made, mostly on the 
initiative of judges. The bar has never evidenced 
a deserved indignation over the choice, term 
after term, of inferior jury material. One is 
forced to believe that most trial lawyers relish 
the game of selecting from an inferior panel the 
jurors presumed to be most approachable by 
their lines of argument. 


Jury Trial as Sport 


Professor Sunderland has voiced the opinion 
that the trial lawyer’s greatest interest is to 
preserve throughout pleadings and trial an ele- 
ment of chance. Hence the general issue, the 
traditional avoidance of discovery (something 
little known in this country), jury trial with in- 
ferior jury material, the general verdict, the 
“strangled judge,” opportunity to inject error, 
and bungling and costly review. This is the 
way to exalt the advocate and to heighten the 
histrionic and sporting factors of litigation. 

So it would be only fair to insist on the best 
jury material before requiring lawyers to forego 
any of their privilege of probing the minds and 
feelings of jurors. Then, as to increasing the 
judge’s power, it may be said that the bar 
should close its ranks—should so integrate itself 
that it will not stand in fear of strong willed 
judges. This is a thing that is rapidly on the 
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way, and it will promote all worthy reforms. 
An integrated bar restrains its own members 
through an unseen force. A disciplined bar need 
have no fear of judicial supremacy. When, 
in England, a judge oversteps the bounds of good 
taste in his remarks in the courtroom he promptly 
hears from the benchers. He is told very plainly 
what proper judicial conduct is, and the balance 
is restored. Of course instances of either im- 
proper criticism of a lawyer or reproval of a 
judge are exceedingly rare. The remedy is au- 
tomatic. 

Finally, if the electorate persists in choosing 
judges who favor powerful corporations and 
financial interests, so that trial lawyers feel 
obliged to exercise part of the judicial preroga- 
tive, it is the first duty of the bar to fight for a 
different and better way of selecting judges. In 
New York City this fight is on. The situation 
there is worse than ever since the Tweed regime, 
which led to the first organization of lawyers in 
the metropolis. But upstate the lawyers have 
declared for their accustomed politically selected 
judges. It would seem that in the county our 
correspondent practices in the people’s luck in 
choosing a judge has not been up to the average. 


Jury Trial Injured by Its Friends 


It will doubtless appear to the reader that the 
voir dire examination is a relatively unimportant 
matter, not deserving extended consideration. 
But it is part and parcel, as we say, of the 
whole jury situation. The jury is the lawyer's 
pet, and he is hugging his pet to death. Every 
person who believes that there is a useful, if 
not an indispensable, field for jury trial, should 
exert himself to make jury trial sufficiently 
practical so that it will always be available for 
its appropriate use. At the present time we 
witness a powerful drift against jury trial as we 
have known it, and at the same time a rather 
feeble effort to rid it of its acquired defects. 
Nobody is disposed to supplant jury trial for 
any improper purpose. We do not find the poli- 
ticians and corporations lined up against jury 
trial. But jury trial is losing out very rapidly 
because of its relative disadvantages. Within 
a few years jury trial in criminal cases has be- 
come a harmless factor in ten or more states. 
It becomes harmless, through the privilege of the 
accused to waive a jury, because it no longer 
serves to clog the judicial machine, and because 
it stands ready, at the option of the accused, to 
serve its essential purpose of imposing a check 
upon officialdom. 

The Essential Function of the Jury 

We have suggested the ultimate virtue of de- 
cisions made by a group of lay citizens. Is it 
not true, that when the jury emerged from bar- 
baric times, and took definite form, it was a 
popular check on politics and tyranny? As such 
it has proved the best check ever invented. As 
such it is employed in criminal cases in the lead- 
ing nations. As such it has been preserved for 
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the protection of private rights throughout the 
Anglo-American law. The jury in a civil cause 
in all English speaking countries but ours ob- 
serves the trial with the power to limit judicial 
power if the need appears, but otherwise to take 
no part which interferes with the prompt and 
orderly disposal of the issues. We have per- 
verted an essentially valuable, if not indispens- 
able procedure, to the point that many of our 
people rashly prefer to see it go by the board 
because they do not know that it can be reformed 
into usefulness. 

The reform of jury trial, as we have seen, is 
intimately related to the problems of judicial 
selection. As long as we have judges made timid 
by uncertainty of tenure the role of the jury 
will be magnified with all its uncertainty and 
cost. 

But here again many trial lawyers appear to 
relish the embarrassments of the bench. They 
have no conception of the proper balance of 
powers between judge and advocate. 

Massachusetts, with a court organization and 
a judicial personnel equal to, if not better, than 
any other of the forty-eight states, has been 
sinking in recent years into a slough of despair 
so far as disposal of civil litigation is concerned. 

Its advisory judicial council has pointed the 
way out, but their recommendations have been 
defeated in legislature. That is the same as 
saying that they have been defeated by practic- 
ing lawyers. Massachusetts is striving to avoid 
adoption of the arbitrary adjustment of losses in 
traffic accident cases. It is striving to preserve 
this great function of the courts. To avoid the 
delays of jury trial, which are strangling the 
state’s judicature under the aegis of a constitu- 
tional guaranty, the state has developed refer- 
ences in these cases. The outcome is doubtful. 
A new and powerful factor has intervened, that 
of cost to the state. One of the most respected 
judges in Massachusetts, Mr. Justice Lummus, 
has shown that jury trial costs the public at least 
$400 per day. Now that the axe is being taken to 
public expenditures one can see in what a plight 
our time-consuming mode of trial finds itself. 

The guaranty of jury trial can force a people 
into unfortunate alternatives. In itself it can 
not insure the preservation of jury trial. 

Massachusetts is not so different, finally, from 
many other states. It is different from some in 
having accurate cost figures and a _ judiciary 
which is independent and integrated and will do 
everything within its power to avoid the degrada- 
tion of the courts by taking from them a func- 
tion which they should retain. But these judges 
are not able to get a bill passed which would 
put jury trial on a par with jury trial in a Cana- 
dian province, and so give it a chance to com- 
pete on the cost basis. They are unable because 
the lawyers, acting against their own best inter- 
ests, control the legislature. Gen. Benjamin But- 
ler, affronted by a judge, could secure legislation 
which reduced the authority of judges in jury 
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trials by depriving them of historic right to ad- 
vise the jury as to the facts. He enlarged the 
role of the advocate at the expense of the judi- 
ciary, and the bar as a whole has consistently 
refused to relinquish their hold on this perverted 
procedure. We doubt if anybody has even had 
the temerity to introduce a reform bill. 

The demand that the courts shall give up their 
ineffectual struggle to render prompt and practi- 
cal justice in hundreds of thousands of traffic 
cases is assuming large proportions. The forces 
back of the proposal to have these cases disposed 
of by administrative commissions have weighed 
the chances for reform and concluded that there 
is nothing for it but to create a formidable com- 
petitor to jury trial. They would circumvent 
the guaranty of jury trial by making it unprofit- 
able for a litigant to demand his full rights. 
They evidently look upon this system, with all 
its weaknesses and faults, as more readily obtain- 
able than a reform which would place our courts 
on an even footing with those of Canada and 
other members of the British Commonwealth. 

The Bulletin of the Boston Bar Association 
for March, 1933, which contains mention of a 
bill intended to impose a jury fee of fifteen dol- 
lars in civil actions and an entry fee in the 
higher courts of ten dollars, issues this warning 
to the lawyers of Massachusetts, founded on an 
address made by the president of the State Bar 
Association. It appears under the caption: 
Watch Your Step: 


“Mr. Avery warned the devotees of the forensic 
art that the people of the commonwealth are liable 
to awake some day to the unjustifiable expense of 
jury trial and withdraw automobile litigation from 
the courts and the lawyers. 

“Mr. Justice Lummus, than whom the bar has no 
keener or more kindly critic, adding the weight of 
his authority as a detached observer, remarked that 
if the lawyers do not act to correct the situation, 
motor tort litigation will be taken away from them 
as workmen’s compensation cases were. 

“The Judicial Council has long had this problem 
in mind. It discussed the question in its fourth 
report, and, in its eighth report, printed in the 
Massachusetts Law Quarterly for November, 1932, 
the Council renews its recommendation that waiver 
of a jury trial be required as a condition of insur- 
ance protection in motor tort cases. 

“Doubtless many lawyers will be opposed to the 
proposed limitation of jury trial. However, half a 
loaf is reputed to be better than no loaf at all. If 
the bar refuses to give ground at all, it is by no 
means certain that it will not before long be all 
loaf for the bar, as far as trying motor tort cases 
is concerned, 

“In view of the fact that more than 60,000 civil 
jury cases are awaiting trial, that only about 2,500 
cases are tried annually, and that the docket is fall- 
ing behind steadily, the warnings uttered by Mr. 
Justice Lummus and Mr. Avery cannot safely be 
disregarded if the bar wishes to retain in the courts 
motor tort litigation.” 


In the other countries where civil cases are 
triable to a jury the right is exercisable only so 
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long as it does not impose too great a burden 
upon the courts. Their procedure permits of 
trying jury cases much more speedily, as well as 
more responsibly, than ours. 

Judge George T. McDermott, of the Circuit 
Court of Appeals, told an audience that when he 
was a district court judge he tried as many as 
eight criminal cases in one afternoon. The frills 
and the show were sacrificed. The evidence was 
put in, the cases argued, and then the court in- 
structed substantially as follows: “Gentlemen of 
the jury, you have heard the evidence; the ques- 
tion is: Did he, or didn’t he? If you have any 
reasonable doubt about it you will acquit him. 
Otherwise, convict.” 

There is little exaggeration in saying that trial 
lawyers generally are hugging their pet procedure 
to death. Probably a large share of them have 
not even heard yet of the formidable demand for 
dealing with traffic cases on a compensation basis 
similar to that accepted twenty-five years ago for 
employes’ personal injury cases. Where bar as- 
sociations have observed this menace they have 
debated and declared that they do not favor the 
revolutionary plan. They see at least that a very 
considerable share of all the average lawyer’s in- 
come would disappear under this system. They 
see also various valid objections. They do not 
however fully realize what is proposed, which is 
this: Our democratic method for determining 
liability by jury trial, having been grossly per- 
verted, has weakened our judicial structure, and 
under the stresses of the automobile age, with 
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its tens of thousands of fatalities and hundreds 
of thousands of injuries and hundreds of millions 
of property loss, the only active drive for reform 
resorts to the old dogma of curing the ills of dem- 
ocracy by a larger dose of democracy. Since 
lawyers and judges cannot stem the tide and 
since no person is safe in life, limb or property, 
it is proposed to substitute a sure-thing monetary 
compensation regardless of legal liability through 
a popular tribunal operating under legislative 
authority." 

There has been no keener criticism of our ad- 
ministration of justice than this. If it succeeds 
it will punish the agents of justice who have 
failed to meet modern needs. It may, with all 
its faults, be better than our present system, but 
it will be inferior to modes in use in other motor 
afflicted nations, and worst of all, it will leave 
our system weaker after the punishment is ad- 
ministered than it is now. 

Lawyers will, more or less capably, oppose this 
degradation of our judicial systems. But there 
really appears to be but one finally successful 
way to block this “reform” and that is to prove 
that the courts can administer law in traffic acci- 
dent cases in an acceptable manner. 

Most of the readers of this JouRNAL will line 
up for the preservation and improvement of our 
courts and procedure. If their fight is won it 
will be because they are able to coerce the great 
mass of indifferent practitioners into effective 
reform measures. 





1. The Federation Bulletin, published by the Federa- 
tion of Bar Associations of Western New York, presents 
a niessage from President Marion H. Fisher, who says: 

“The vital interest of the upstate bar and public in 
automobile accident litigation is indicated by certain find- 
ings recently released by members of the governor’s com- 
mission or reported by Johns Hopkins University. These 
establish that more than 80 percent of all civil cases 
pending on the calendars of the courts in upstate coun- 
ties in New York are based on automobile accidents; 


that persons negligently injured by uninsured motorists 
have only a 25 percent chance of collecting any damages, 
while persons negligently injured by insured motorists 
have an 85 percent chance of receiving some payment; 
that approximately 85 percent of all civil cases pending 
on court calendars throughout the state are disposed of 
without actual trial; and that certain sheriff’s records ex- 
amined indicate that less than 20 percent of the judg 
ments secured in all civil cases are actually collected.” 
(Feb., 1933) 


In the Federal courts the judge is not a mere moderator, but 
is the governor of the trial for the purpose of assuring its proper 


conduct. 


It is his privilege and duty to instruct the jury on the 
law, and to advise them on the facts. 


In criminal cases, it is his 


obligation to see that the prosecution does not abuse its authority, 


or the defense confuse the issues. 


The majesty of the law is im- 


pressive and the rights of all are safeguarded when a trial is com- 


petently conducted 


The spectacle of a weak and incompe- 


tent judge in action (or in inaction) does more to undermine 
public confidence than abuse of the institution by hostile critics. 


—Chief Justice Hughes. 








Washington, Arizona, North Carolina 
Bar Bills Enacted 


/aliant Struggle Made by Bar Associations Ineffective in Oregon, Wyoming, 


Missouri and Indiana 





Despite untoward conditions in all legislatures 
three state bar associations have succeeded in 
securing their charters for integration. Washing- 
ton, Arizona and North Carolina achieved suc- 
cess in the order named. At the time this is writ- 
ten late in March, bar bills have been defeated in 
Oregon, Wyoming, Kansas, Missouri and Indiana. 
There may be good news yet from Montana, 
Texas and Michigan. 

The Washington bar act was passed exactly as 
published in the last preceding number of this 
Journal, except that it was provided specifically 
that the election of board members should be by 
mail balloting and that the net proceeds from the 
fees paid by applicants for admission should be 
paid into the state treasury. It would have been 
presumed doubtless that mail voting would be 
the practice but it is well to have it clearly ex- 
pressed. The absolutely equal right of all prac- 
titioners to participate in the government of the 
bar is necessary to prevent jealousy and arouse 
the interest of many excellent lawyers who have 
not wished to vie with others in the pursuit of 
professional honors. It cannot be presumed that 
all members can regularly attend conventions; 
they should not be penalized for absence. With 
home voting there is assurance of equal rights 
for all. 

The Arizona success illustrates well the impor- 
tance of battling to the last moment. In two 
previous years the bill was passed by the senate 
and defeated on the last day in the house. This 
year the bill was introduced early in both cham- 
bers. It failed for lack of two votes but was 
passed in the senate with a preponderant major- 
ity. Then began a prolonged struggle to induce 
the rules committee, of which the speaker was 
chairman, to report the bill again. Finally the 
committee yielded to the manifest will of the 
bar and the bill was placed third from the bot- 
tom. When it was reached it was passed by a 
substantial majority. 


North Carolina Act Different 


The North Carolina act is different from that 
in any other state, but resembles the bill which 
the Virginia State Bar Association has sponsored, 
and which is to be found in the Compiled Bar 
Acts, Annotated, copies of which may be ob- 
tained from the American Bar Association secre- 
tariat. 

The bar is to be managed by a council com- 
posed of a representative of the profession in 
each of twenty superior court districts, to serve 


Montana, Texas, Michigan to Be Heard From 


for three years, one-third being elected each year. 
In each district the judge is to call a meeting at 
which the representative will be chosen and a 
“district bar’ be organized and adopt suitable 
rules. Any two lawyers may call such a meeting 
if the judge declines, and in case in any district 
a meeting for organization is not held the Coun- 
cil shall appoint a representative for that dis- 
trict. Provision is made for annual and special 
meetings of the Bar. It is to be presumed that 
the annual meetings will be concurrent with those 
of the State Bar Association, enabling the two 
bodies to assimilate their activities, with a single 
constituency. When the council has completed 
its organization and adopted rules of procedure 
it will send to the supreme court a certificate 
which will be spread upon the minutes of the 
court and published in the next volume of re- 
ports, unless the court shall find that the proceed- 
ings had are not consonant with the act, in which 
case the certificate will be returned for amend- 
ments or corrections. 

The council is “vested as an agency of the 
State, with the control of the discipline and dis- 
barment of attorneys. . .” In case of an order 
of suspension or disbarment an appeal will be 
to the superior court. ‘Upon appeal to the su- 
perior court, the findings of fact of the council 
(or committee) shall be conclusive when sup- 
ported by legal and competent evidence.” There 
may be finally an appeal to the supreme court 
where “only matters of law or legal inference 
shall be open for review.” The procedure for 
discipline shall be in the form of rules adopted 
by the council. 

Of several amendments made in legislature the 
only important one provides that in all appeals 
from the council an accused member may de- 
mand trial by jury. It is felt that one who had 
his day in court before a competent and impar- 
tial tribunal will be loath to have details of his 
misconduct broadcast through a jury trial. It 
is a guaranty however that can be relied on as 
escape from a tribunal which the accused deems 
prejudiced. The trial will be on the record al- 
ready made. 

The act also creates a board of law examiners 
to consist of the chief justice as chairman and 
six lawyers appointed by the council. Law 
teachers are not. eligible. The significant section 
is as follows: 


“The board of law examiners, subject to the ap- 
proval of the council, shall, by majority vote, from 
time to time, make, alter and amend such rules 
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and regulations for admission to the bar as in 
their judgment shall promote the welfare of the 
state and the profession, providing that any change 
in the educational requirements for admission to 
the bar shall not become effective within two 
years from the date of the adoption of such change.” 


Charged with such impressive duties as main- 
taining standards of conduct, formulating rules 
for admission and examining applicants, the Bar 
of North Carolina will have a field of work pe- 
culiarly that of the entire profession, and cer- 
tain to draw to its active support the best mem- 
bers of the profession. The mode for electing 
members of the council, in open district meet- 
ings, should work far better than the single an- 
nual statewide convention. More votes will be 
cast and no single “machine” can dictate. In 
that arena the leaders of opinion will doubtless 
continue their efforts to lift this ambitious state 
out of the class of states which are backward 
with respect to admission requirements. The 
question becomes a question for the bar, as it 
should be, and not one for farmer legislators to 
mull over. 


Valiant Fight in Missouri 


In no state has the bar association made such 
a valiant fight for self-governing powers since the 
four years campaign in California, as in Missouri 
this year. The bill received strong support in 
the senate and failed in the house. The Missouri 
Bar Journal has aided very much in the good 
showing made in a first attempt in a very hard 
field. Its January issue presented the plan of 
operation in a two-page spread. The make-up of 
the board of governors is original in that the 
board is to have four members from each of three 
appellate court districts. The idea of large mul- 
tiple member districts appears to be excellent. It 
permits rural counties to have a voice in the 
selection of governors in districts having large 
cities. If the unworthy element of the profes- 
sion in the big city combines to support unworthy 
candidates the worthy lawyers of both city and 
country can combine to thwart them. 

In newspaper support this campaign has never 


Disbarment Is an Administrative Proceeding 


“A proceeding for . . . disbarment .. : is at 
common law and not in equity.” (Matter of 
Sleeper, 251 Mass. 6.) This ruling is criticized by 
Mr. Frank W. Grinnell, editor, in the August, 
1932, number of the Massachusetts Law Quar- 
terly. The supreme judicial court limited its 
power and responsibility by holding in this pro- 
ceeding that “the only matter for us to decide, 
even upon a full review of the evidence,” is 
whether “the general or special findings made can 
be sustained on any reasonable view of the case 
as presented to the trial court.” 
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been excelled. The leading newspapers of the 
state, realizing that so much is at stake, gave 
unstinted aid, and the St. Louis Post-Dispatch, in 
particular, made it virtually a crusade, present- 
ing large dramatic cartoons and forceful editorials 
side by side. The public was aroused by being 
made to see that crime control centers in bar 
discipline. Recalcitrant legislators were forced 
to back up the worst phases of bar disintegration. 
Their names were printed so that responsibility 
for defeat of the bill cannot be concealed. 

The Missouri Bar Association has crossed the 
Rubicon. It cannot conclude this fight without 
complete victory. 

The Oregon State Bar Association is just as 
surely joined in a struggle for mastery in its 
own house. Its bill passed the house and re- 
ceived nearly enough votes in the senate. Our 
correspondent says: 

“The situation is not without hope because 
the agitation on this measure brought about a 
vote in its favor by the Multnomah Bar Asso- 
ciation, which has heretofore been rather under 
the influences of reactionary forces.” 

Oregon’s one large city, Portland, is in Mult- 
nomah county. It has appeared to the Editor 
that in Oregon, as in North Dakota, Minnesota 
and certain other states, the bar has been put 
into an ultra-conservative position in resistance 
to bizarre political reforms. But for that the 
lawyers of Portland would have no excuse for 
their undoubted conservatism. 

At the time this is written there remain Mon- 
tana, Texas and Michigan to hear from. There 
are now thirteen states with self-governing bars 
and if the voting is over by June the next num- 
ber of this Journal will contain a map showing 
the existing situation, and will give the latest 
news. Next year the Kentucky State Bar As- 
sociation will make its fourth consecutive fight 
for charter legislation. Conditions should then 
be more favorable than this year and success is 
reasonably certain because the fight was lost be- 
fore by very close counts. 


Mr. Grinnell refers to “the direct responsibility 
of the supreme judicial court for the character 
of the bar” and adds that “such a proceeding 
does not seem to be accurately described as one 
either at law or in equity. Like an admission 
proceeding it is an ‘administrative’ proceeding 
which does not fall within any class of litigation. 
It is a proceeding in which there is only one party 
brought before the court for a judicial inquiry in 
which the court seems bound by no technical 
rules, except those dictated by the fair judicial 
performance of its own duties and responsibilities 
to the public.” 











To Organize Illinois Bar by Court Rules 


O’Donnell Plan Enables Supreme Court to Organize Bar and Provide 
Effective Means for Its Government 


There is a growing sentiment among Illinois 
lawyers that the salvation of the profession lies 
in an integration based upon one hundred per- 
cent membership. Two serious difficulties inter- 
vene. In view of the well established law in 
that state that the legislature cannot force the 


hand of the supreme court (In re Day) doubt is: 


felt whether a bar organization act of the accus- 
tomed sort would be held constitutional. Doubt 
is also justified as to the success of the usual 
form of organization in a state having about 
12,000 lawyers (nobody knows how many there 
are) a considerable proportion of whom have 
never joined any bar association or otherwise 
shown a disposition to take a responsible part 
in respect to professional duties. It might be 
said, however, that a large share of these non- 
participants are doubtless worthy members who 
would welcome a democratic organization if as- 
sured that there was at the same time powers 
commensurate with the task. The doubt, so far 
as justified, relates to the possibility that some 
portion of the profession would not be automat- 
ically made dutiful and responsible by force of 
legislation. 

This was the keynote of opposition to bar in- 
tegration some years ago in New York. It should 
be conceded that New York, and to a lesser de- 
gree Illinois, are on a different footing from a 
majority of the states. However great his faith, 
one cannot say dogmatically that the swift transi- 
tion from irresponsibility to a truly integrated 
bar could be safely accomplished through organi- 
zation based upon an uncontrolled democratic 
suffrage. California’s experience has shown that 
there are lawyers, notably in the larger cities, 
who would destroy bar integration if their votes 
were sufficient in number. No fear need be felt 
for California. The bar is winning its fight there 
and growing more secure every year. Complete 
cessation of scheming will come only when the 
unassimilable element passes from the scene. 
The new members are enlightend. 

But it is possible to meet both of these objec- 
tions and by a single line of action. The organi- 
zation of the bar can be effected without legisla- 
tion through rules of the supreme court; and 
these rules may specify a mode of selecting offi- 
cers which insures the permanency of a board 
of governors of the responsible sort. The latter 
need can be met in various ways. The most ex- 
treme would be to have the supreme court ap- 
point members of the governing board, and this 
is entirely feasible. Or the board could make 
nominations directly, or through an appointed 
committee. With the whole matter in the hands 
of the supreme court there would at least be 


assurance of complete success. The details of 
regulation can be worked out at leisure and cor- 
rections made whenever the need may appear. 

In view of this situation it is of great interest 
to note that Mr. Paul O’Donnell, of the Chicago 
bar, has submitted for publication: draft rules 
as a basis for discussion. He has found a very 
ingenious and effective mode for organizing the 
bar with annual registration as a part of the plan. 
While the theory of this approach would not 
apply equally to other states, it could be adapted 
by an act of legislature directing the supreme 
court to formulate rules. See proposed Wash- 
ington act in this Journal, December, 1932. 

Mr. O’Donnell’s draft rules follow: 


Rule of Court for the Organization of an All- 
Inclusive, Self Governing Bar 


(a) Every lawyer heretofore or hereafter ad- 
mitted to practice at the Bar of this Court shall 
register annually during the month of December. 
Each lawyer may register as an active or inactive 
member of the Bar. Active members shall be 
entitled to have and exercise all the privileges 
heretofore granted to and exercised by duly ad- 
mitted attorneys at law in Illinois and in addition 
thereto the right to vote for members of the Bar 
Committee hereinafter referred to. Inactive mem- 
bers shall cease to have and exercise the privi- 
leges of attorneys at law and shall have no such 
vote but may be reinstated as an active member 
by complying with the requirements herein im- 
posed on active members. All lawyers who fail 
to register as an active or inactive member of the 
3ar shall be. stricken from the roll and reinstated 
only on motion for good cause shown. 

(b) The State Board of Law Examiners are 
hereby directed to mail a copy of this rule to every 
lawyer in the State whose name appears in the 
lawyer’s directories and cause the same to be 
published six consecutive times in at least one 
newspaper of general circulation in each county. 

(c) Each lawyer shall on or before the 
day of , 19—, mail to said Board, 
addressed to the Supreme Court Building, Spring- 
field, Illinois, a statement as to whether he de- 
sires to be enrolled as an active or inactive mem- 
ber of the Bar, together with a certified check, 
or post-office money order for his annval regis- 
tration fee. Upon receipt of same the said Board 
shall acknowledge same and enroll such lawyers 
upon the new official roll of members of the Bar 
of Illinois. 

(d) The annual registration fee shall be 
dollars for active members and dollars for 
inactive members provided, however, that law- 
yers admitted to practice for three years or less, 
shall be required to pay dollars only and 
lawyers who are members of local voluntary law- 
yers’ associations may deduct the annual dues paid 
to such association but shall in any event pay at 
least dollars. The sums so paid shall be 
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used for necessary expenses of said Board in 
carrying out this rule and the balance shall be 
turned over to the treasurer of the Bar hereinafter 
created. 

(e) Immediately after the Bar has been reg- 
istered and enrolled as above provided, the Bar 
shall proceed to elect a Bar Committee consisting 
of eleven active members of the Bar. Nomina- 
tions shall be by petition addressed to this Court 
and filed with said Board. Each petition shall be 
signed by fifty active members of the Bar, shall 
nominate but one candidate, and members of the 
Bar shall have power to sign but one petition. 
If a member signs more than one petition his 
signature shall be of no effect on any such peti- 
tions. The time for filing nominating petitions 
shall expire on the day of ——————__, 
19—. Said Board of Bar Examiners shall within 
thirty days after said expiration date hear and 
determine any objection to any nominating peti- 
tions and within forty days after said expiration 
date print and distribute the ballots. The ballots 
shall contain the names in alphabetical order and 
shall vary so that each name will appear at the 
head of the ballot approximately the same num- 
ber of times. One ballot shall be mailed to each 
active member of the Bar together with an identi- 
fication slip, an envelope for the ballot and a larger 
envelope addressed to said Board. The members 
shall mark their ballots, enclose same in the bal- 
lot envelope and seal same; place his signature 
on the identification slip; enclose the ballot en- 
velope and signed identification slip in the larger 
envelope and mail. The polls shall close as of 
noon on the ——— day of 19- 
Immediately after the polls close said Board shall 
canvass said vote. They shall first destroy all 
ballot envelopes unopened which are not accom- 
panied with a signed identfication slip. Next, they 
shall by appropriate means determine the genuine- 
ness of the signature on the identification slip and 
check the name of the voter on the official roll. Next 
they shall deposit the ballot unopened in a ballot 
box. After all the mail has been so canvassed, they 
shall open the ballot envelopes and count and tabu- 
late the ballots. No ballot shall be counted which 
has been marked for less than seven or more than 
eleven candidates or which does not clearly indi- 
cate the voter’s choice, or which contains any 
identifying marks which could disclose the identity 
of the voter. The vote shall thereupon be tabu- 
lated and certified by the Board to the clerk of 
this Court. Each candidate may be represented 
at the canvass of the vote and may file with the 
clerk of this Court specific objections to the can- 
vass and results thereof within ten days thereafter. 
Said objections will be heard and disposed of on 
a day designated by this Court at the next ensu- 
ing term and the result thereupon announced. 

(f{) The Bar Committee so elected shall at 
once proceed to nominate two candidates for each 
of the following offices: president, first, second and 
third vice-president, secretary, and treasurer. From 
said nominations this Court will select an incum- 
bent for each office. The Bar Committee shall 
constitute the governing body of and have juris- 
diction over the active members of the Bar in 
all matters deemed by them necessary and proper 
until such time as a permanent form of govern- 
ment is adopted but subject at all times to the 
control of this Court. The officers shall carry out 
the orders ard directions of said Bar Committee. 
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The Bar Committee shall propose to this Court 
a permanent method for the organization and gov- 
ernment of the Bar. This plan shall be distributed 
to all the members of the Bar and hearing will be 
held by this Court and the final method of organ 
ization and government of the Bar determined 
by this Court. 

(g) The funds unexpended by said Board to- 
gether with a detailed report of receipts and dis- 
bursements shall be turned over to the treasurer 
by said Board. 

(h) Until their powers and duties are further 
defined the officers selected by this Court as above 
provided shall have the powers and duties usually 
exercised by and imposed upon such officers. The 
treasurer shall give bond to be approved by the 
clerk of this Court in double the amount of the 
funds delivered to him payable to such person as 
the court may at any time designate, and contain- 
ing the usual conditions of such surety bonds. 





The Shortest Bar Organization Act 


The South Dakota Bar, concerning which this 
Journal has had considerable to say of late, was 
one of the first to hear of the proposal for in- 
clusive and compulsory membership. In 1919 
the convention was informed on the subject by 
Mr. Donald Fellows. Three years later a com- 
mittee recommended approval of a draft bill 
which is probably the shortest ever made. It is 
possible that the compulsory membership fea- 
ture, expressed in section III would not have 
been held constitutional at that time, but would 
be under subsequent decisions. Section II is 
especially interesting, since it disposed of all mat- 
ters except compulsory membership in just 
thirty-two words. The self-governing element is 
here at its maximum and it rests upon supreme 
court supervision according to the accepted prin- 
ciples after years of experience. Readers will 
observe that the act, if adopted, would have 
taken effect about fifteen months later, thus al- 
lowing ample time for lawyers to acquire mem- 
bership. Here is the full text: 

“An Act Entitled, an Act Providing for the Incor- 
poration of the Bar Association of the Attorneys 
and Lawyers Licensed to Practise in the State 
of South Dakota. 

“Be It Enacted by the Legislature of the State 
of South Dakota: 

“Section I. That the Bar Association of the state 
of South Dakota, a voluntary organization, may 
become incorporated under the provisions of Sec- 
tions 8862-8865 of the Revised Code of 1919 of 
the State of South Dakota. 

“Section II. That the by-laws of such corpora- 
tion when organized, and any amendments thereto 
subsequently adopted must before the same become 
effective, be approved by the Supreme Court of the 
State of South Dakota. 

“Section IIJ. That the license to practice law 


in the courts of the State of South Dakota of any 
attorney of this state shall become and be sus- 
pended during any period of time that such attor- 
ney at law is not in good standing as a member of 
such corporation. 

“Section IV. This act shall take effect and be 
in force on and after July 1st, 1924.” 








A Layman Looks at Justice 
By Mr. I. P. CALLISON 


Note—The author of this provocative article is a layman, a member of the 
Judicature Society, and for a long time a sincere student of judicial administra- 
tion. He proposes to comment further on the bench, procedure and the sub- 
stantive law. In a letter to the Editor, Mr. Callison disclaims any “intention of 
condemning or criticising those lawyers and judges who are working sincerely 
for the betterment of conditions. I recognize that there are many courageous 
and sincere lawyers who see the need of, and desire to promote, real reform 
but I recognize the further fact that they are greatly in the minority and the 
policies and methods of law administration at the present time, and in fact 
during almost the entire history of the country, has been under the control of 
an entirely different class. It is my contention that this class is wholly to blame 
for our present conditions and that this class will not reform the system; that 
the only chance of reform is the unseating of this privileged class and the taking 
away from them of this high privilege and their present dominant position in 





our system of justice’—Editor. 





The functioning of the American system of 
justice conveys to the average layman an im- 
pression of profound futility. To the millions 
who for various reasons are denied the alleged 
benefits of its intricate processes it appears as 
the embodiment of a monstrous injustice. To 
the helpless victim enmeshed in the cogs of its 
involved mechanism it assumes the characteris- 
tics of a soulless Juggernaut. To everyone the 
judicial process is looked upon as a game of 
chance in which the dice are loaded, the cards 
marked and insiders only may win. 

For reasons that are readily apparent there 
prevails in the popular mind less actual knowl- 
edge and more misinformation on the subjects 
of machinery, methods and output of the judicial 
system of the United States than on any other 
governmental function. The reasons for this 
condition are, first, there is little reliable infor- 
mation available; second, there has been no com- 
prehensive popular presentation of the little there 
is; third, those responsible appear to delight in 
the implications of mystery and profundity. 

One of the major indictments laid against the 
system is the failure of the judicial personnel to 
keep books. For a hundred and fifty years they 
have muddled along without a record of their per- 
formance or a measure of their accomplishments. 
While in these days of mass production and 
super-efficiency every line of business deems an 
accurate picture of its daily, weekly, monthly or 
yearly performance indispensable, not even ex- 
cepting the corner grocer and the farmer in 
“Punkin Center,” those who man the American 
courts have remained complaisant in their igno- 
rance and apathetic to their tragic incompetence. 
Alone among the civilized nations of the world 
the American courts keep no dependable records 
and issue no comprehensive court statistics. 

What’s the Matter? 


What, in the view of the layman, is the matter 
with the American system of justice? On this 


point popular ideas are vague. There is a uni- 
versal feeling of faulty construction and mal- 
administration but definite and reasoned conclu- 
sions are largely lacking. In the past popular 
dissatisfaction and misunderstanding have mani- 
fested themselves in the insistence on judicial 
selection by popular vote, recall of judges, the 
judicial referendum, etc. 

A classic illustration of the popular misconcep- 
tion of the problem is to be found in the case of 
the Law Enforcement Commission as selected by 
President Hoover. Conceding sincerity to the 
President in his purpose of promoting the better- 
ment of the system both on the civil and the 
criminal sides, but particularly with reference to 
the state’s perennial and losing battle against 
crime, his selection of ten lawyers and a woman 
educator is but typical of the generally muddled 
thinking on the subject. 

Had President Hoover studied the history of 
legal reform in this and other countries he would 
have avoided the well nigh inexcusable error of 
selecting lawyers on a commission whose object 
was the promotion of judicial reform. He would 
have known that in this country, in England— 
indeed in every country—lawyers without excep- 
tion have presented a united front against every 
effective reform proposal. For fifty years and 
more the people of England fought for reform 
against the united opposition of the legal pro- 
fession. Lawyers opposed the Field Code in New 
York in 1848, and they are arrayed against every 
effective reform proposal today. 

Had President Hoover been conversant with 
the question he would have known that, in the 
very nature of the case, lawyers can not and 
will not bring forward effective reform proposals. 
Their super-conservative bent of mind and the 
casuistic process of reasoning which the system 
inculcates forbids it. Economic considerations, 
the taking of business from the courts in the 
face of an increasingly over-crowded bar, mouths 
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to be fed, backs to be clothed, heads to be cov- 
ered forbid it. And finally, just plain selfish 
Human Nature, which is the overwhelming mo- 
tive behind most human actions, forbids it. 

With such a clear display of ignorance on the 
part of those in high places the universally popu- 
lar ignorance is not to be wondered at. Because 
of the fact that dependable information is not 
available this popular ignorance will not soon 
be dispelled The facts do not exist in a compre- 
hensive readable form available to the public. 
Incidentally, the writer is now assembling the 
available data and proposals and hopes shortly to 
be able to present them to the public in a non- 
technical, popular, understandable treatise. 

After years of intensive study of the judicial 
system from the standpoint of the layman, I 
have reached these definite conclusions. Four 
major defects are apparent: 1. The Lawyer. 2. 
The Courts. 3. The Process. 4. The Law. This 
article will deal only with the lawyer. 


The Lawyer 


There are decent upright men engaged in the 
practice of law. There are men engaged in the 
practice of law who sincerely advocate a measure 
of reform. There are a few who realize that only 
fundamental reforms will suffice and who have 
the courage to openly fight for them. On the 
other hand, practices have grown up in our 
courts, slowly and imperceptibly, that impede 
the flow of justice and, in many cases, render its 
attainment impossible. These practices are com- 
mon to all criminal lawyers and to most lawyers 
on the civil side. Since these are the only classes 
with which those seeking reform are concerned, 
the following criticisms refer to them. 

Like it or not, the preponderating cause of the 
failure of American justice is the American 
lawyer. 

I 


First, System Makes Justice Purchasable. Any 
system that makes the presence of a purchasable 
element necessary is fundamentally unsound and 
will prove unworkable. This is true of any sys- 
tem of justice but failure is accentuated in this 
country because the purchasable element (the 
lawyer) is the dominating force in the system. 
The system, in effect, makes justice a thing of 
purchase, of barter and sale. The man with 
money can have his justice. Lacking this the 
doors of the temple are closed to him. 

I submit that justice is not a thing of pur- 
chase, and the moment it is made so it ceases to 
be justice. This is equally true whether it be 
the judge on the bench or the advocate at the 
bar who is to be purchased. The effect is the 
same. 


I] 


Second, Improvement Inimical to Lawyers. 
Any system so constructed that improvement and 
symmetrical growth are inimical to the material 
welfare of its personnel is fundamentally un- 


sound. Alone among industrial and business en- 
terprises and the “learned” professions, reform 
inevitably reacts to the material injury of the 
legal profession. Every proposal of value means 
loss of income, loss of power and loss of position 
to the lawyer. Simply stated, the lawyer can 
not reform the system nor permit others to re- 
form it and survive. 


Ill 


Third, Danger of Uncontrolled Power. The 
opportunity given the American lawyer to capi- 
talize the terrific power placed in his hands is 
not only unsound in principle but extremely dan- 
gerous. Under our system the lawyer guards the 
gates to the temple of justice, and no one may 
pass without paying him tribute. The danger lies 
in the monopolistic nature of the grant and the 
lack of adequate means of regulation and con- 
trol. In effect, it places in the hands of the pri- 
vate for-hire lawyer the property, the liberty and 
the life of the citizen. It was inevitable that 
such uncontrolled power should result in abuse. 
Such vast temptation must overcome the con- 
scientious scruples of the strongest will. The 
stoutest heart and the loftiest purpose must yield 
in the face of such potential allurements. A\l- 
ways and everywhere uncontrolled power placed 
in the hands of any individual or class has resulted 
in abuses increasingly flagrant. In time the 
abuses become standardized and respectable and 
tend to fortify themselves with the burnished ar- 
mor of respectability. Once fortified only a vio- 
lent upheaval or a revolution will dislodge the 
beneficiaries. The only cure for the ills of the 
American system of justice is a judicial revolu- 
tion and a complete remaking. The privileged 
lawyer will stand at the gates and demand tribute 
as long as the present system is tolerated. 

IV 

Fourth, Procedural Abuses. ‘echnical and 
procedural abuses, which always mar justice, and 
in millions of cases render it unattainable, must 
be charged to the lawyer, (a) because he makes 
them and, (b) because he applies them Some 
writers charge the making of the technical rules 
to laymen in the legislature but this is clearly 
absurd. Imagine a business man, a farmer, a 
doctor, a hod carrier or a “leather-neck” making 
technical rules of court procedure. As well ex- 
pect a dishwasher to diagnose a complicated 
physical malady and write out a proper prescrip- 
tion. Further, as Root has pointed out, the 
lawyers have had pretty much their own way 
with legislatures. The last several sessions of 
congresses have consisted of from sixty to sev- 
enty-five per cent lawyers. While lawyers are 
not in: numerical majority in the various legisla- 
tures it is well known that lawyer-politicians 
dominate those bodies. 

As regards application of the rules there is, 
of course, no argument. The extent of these 
technicalities and the abuses they lead to is 
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simply appalling. The Field Code of procedure 
enacted in New York in 1848 contained but 300 
simple rules of practice. Legislative enactment 
increased this number to 3,500 in a few years 
and there are probably more now. An investiga- 
tion made a few years ago disclosed that over 
sixty per cent of appeals in that state are based 
not on the merits of the controversy but on 
technical points. This record is said to be typi- 
cal of most of the states. 

Fifth, Delay and Congestion. Delays and con- 
gestion which defeat justice and pile up costs on 
litigants and the taxpayer are wholly the work of 
the lawyer. If we could sweep from the courts 
the vast mass of technical, fomented, trivial, 
meritless litigation, there would be no delay. In- 
deed, if this rubbish were dumped irrevocably 
into the sea and its replacement made impossible, 
justice could be done in millions of cases not 
now possible, half the judges and court officers 
could be discharged, and tens of millions of dol- 
lars saved the taxpayers. The sole author of this 
debris that dams the flow of justice is the 


lawyer. 
VI 


Sixth, General Abuses. The conduct of the 
lawyer in his official capacity both in and out of 
court contributes materially toward the defeat of 
justice. To say nothing of the wretched vermin 
that infest our jails, the ambulance chasing shys- 
ter and the lawyer criminal, common practices— 
practices that through general usage and the pass- 
age of time have become standardized and have 
assumed the robes of respectability—inevitably 
condemn the system to failure. Strange it 1s 
that the practice of law makes of its votary a 
veritable Dr. Jekyll and Mr. Hyde. The amiable 
neighbor and good citizen out of court becomes 
a rude, garrulous, abusive, slanderous, unreason- 
ing trouble maker in court. It is not the flagrant 
abuses of the pettifogger, the shyster, the ambu- 
lance chaser and the lawyer-criminal that render 
the system impotent. It is the common every- 
day practice of the “respectable” members of 
the bar that is the cause of the failure of justice 
in America. 

Every lawyer takes an oath at the time of his 
admission to the bar that he will do nothing in 
his official capacity to impede or defeat the flow 
of even-handed justice. In practically every 
case both in and out of court the practicing 
lawyer violates his oath and his obligation to the 
state as an officer of the court. Common in- 
stances are abuse of witnesses, appeals to the 
passions and prejudices of the jury, senseless 
objections to testimony, motions and objections 
for purposes of delay and confusion, appeals on 
technical points having no relation to the merits 
of the case. By the widest stretch of the imagin- 
ation these things can not be held to promote 
the ends of justice. The state maintains the 
judicial system, at an enormous cost, for the 
purpose of doing justice. Every element that 
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interferes with or impedes the attainment of 
this end contributes toward failure. 

The lootings of bankrupt and decedent estates, 
receiverships and assignments, entirely the work 
of the lawyers, have become a national scandal. 
Like a pack of hungry wolves, the lawyers flock 
in at the first signs of financial decreptitude and 
when they are through only the meatless bones 
are left. If you think this an exaggerated pic- 
ture visit the first hearing of any case in bank- 
ruptcy and then scan the final report. There sits 
at the elbow of every financial, industrial, utility 
and transportation buccaneer, guiding his hand, 
a keen, shrewd, conscienceless corporation lawyer. 
The holding company, one of the most gigantic 
rackets of all time, is the product of legal genius. 
When the lawyer accepts and the court allows a 
fee in excess of the customary charge for an 
equal service it can be classed as nothing short 
of legalized robbery, and the court is equally 
culpable with the attorney. When this occurs, as 
is usually the case, where the payor and creditor 
are powerless to defend their rights, it constitutes 
a monstrous injustice. This takes place in the 
liquidation of practically every bankrupt estate. 
Every business man is familiar with instances of 
this kind. In a recent temporary receivership 
that came under, my observation the attorney was 
allowed a fee of $3,000. A similar service for a 
private client would have entailed a charge not 
exceeding $300. The remainder was clearly 
legalized robbery. . 


VII 


Seventh, Over-Crowding. Assuming for the 
moment that the private for-hire lawyer is in- 
dispensable to a workable system of justice, then 
it follows that there is need of a definite number. 
There is a definite amount of work to be done 
and a definite amount of legitimate income to be 
derived therefrom. With too few the work would 
be done imperfectly. With too many, legitimate 
income would be inadequate to furnish all a com- 
petence. The position would thus attract only 
the incompetent and unscrupulous, and the temp- 
tations to fin! additional income outside the 
legitimate channels would be irresistible. The 
ultimate effect would be to make the courts a 
fruitful field for blackmail and extortion. And 
that is exactly what has happened. That lawyers 
have never devised or suggested a method of 
regulating the numbers that may be licensed as 
officers of court is but another evidence of the 
incompatability of the private for-hire lawyer in 
a workable system of justice. 

Much of the present day abuses on the part of 
the legal profession is directly due to over- 
crowding. In 1910, there were 114,000 lawyers 
in the United States; 1920, 122,519; in 1930, 
160,604. The number per million population was: 


1910, 1,240; 1920, 1,159; 1930, 1,309. Percent- 
age increase 1910-20, 7.5; 1920-30, 31.1. Per- 
centage population increase, 1910-20, 14.9; 


1920-30, 16.1. The 1929 edition of the Encyclo- 
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pedia Brittanica gives the following figures on 
the number of lawyers in England and Wales, 
Canada and the United States: 


Per Million 

Year No. Population 
England and Wales. .1921 17,946 474 
G. sakeus cen odan 1921 7,548 859 
United States ....... 1920 122,519 1,159 


Based on population the United States has 
almost three times as many lawyers as England 
and Wales and one and a half times the number 
in Canada. Law enforcement in both England 
and Canada is infinitely better than in the United 
States. Could there be any relation between 
these two facts? 

The lawyers themselves admit the fact of ex- 
cessive numbers. The American Bar Association 
issued a pamphlet on June 25, 1932, on the sub- 
ject of “The Overcrowding of the Bar.” Among 
other things, it said: 

“Into a profession which is already feeling the 
strain of intense competition are coming yearly 
more and more thousands of young men who have 
been led to expect that the law will furnish them a 
living. Upon the ethics, particularly of young prac- 
titioners, a greater and greater strain is being laid, 
and there is the crux of the entire problem of over- 
crowding... . 

“During the ten years from 1920 to 1930, ap- 
proximately 78,500 new lawyers were admitted to 
practice in this country. The census shows a net 
increase during that period of 38,086 lawyers, from 
which it is readily ascertainable that the average 
number of lawyers per year who withdrew from 
the profession or who died was about 4,050, or 
slightly less than three per cent of the total number 
in any year. With 160,000 lawyers this means we 
are losing 4,600 per year. The figures on new 
admissions to the bar show that the number for 
the year ending July 1, 1931, was 9,700, and that 
this was slightly below the average of the preced- 
ing three years. In other words, we continue to 
get over twice as many lawyers as we need to 
maintain the 1930 ratio of 131 lawyers to every 
100,000 people. 

“With 40,000 students in law schools this spring 
[1932] it is evident that for the next two years at 
least, the number of candidates for the bar is not 
going to be very materially diminished. Is it not 
time to take some steps to reduce this flood tide? 
If all those students who applied for a license or 
all who finally secured admission were competent 
and of the character we need, then we would have 
little or no cause for complaint. But the men 
who have the most intimate knowledge of the facts 
know that this is not the case... . ; 

“If the bar examinations were an effective 
screen, perhaps the bar examiners could handle 
the situation, but statistics show conclusively that 
the great majority of persistent applicants by virtue 
of that persistence and by virtue of cram courses 
can eventually pass, and be admitted to the bar. 
There must be additional safeguards.” 

In a report read to the Missouri State Bar 
Association in 1922 by its Committee on Re- 
organization, it was declared: = aftsl 

“Onl+ one state has enshrined in its constitution 
the early conception that any citizen is qualified to 
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be a lawyer. Nevertheless, the fact remains that, 
in practice, the Bar, like the gates of hell, is open 
to all comers, and the proportion is steadily in- 
creasing of members who know little and care less 
for the noble traditions of the profession and of 
its responsibilities, and who regard a license to 
practice law as a letter of marque and reprisal.” 

Elihu Root, in an address as President of the 
American Bar Association in Chicago in 1916, 
made this statement: ‘“Superfluous lawyers, be- 
yond the number necessary to do the law busi- 
ness of the country, are mere pensioners and 
drags upon the community and upon all sound 
economic principles ought to be set to some other 
work. There is plenty of work for them to do 
on the farms of the country.” 

It would be enlightening to have Mr. Root tell 
us how, when and where he would begin his 
process of elimination; how he would determine 
the number necessary to do the law business of 
the country; and, finally, how he would deter- 
mine what in reality constitutes the law business 
of the country. It has been shown that the 
major portion of the present “law business” of 
the country is needless and that much of it is 
not only needless but spurious and vicious. If 
this muddy stream could be swept out of the 
courts Mr. Root could, no doubt, send a full 
hundred thousand of his lawyer friends to the 
farms. 

In the very nature of the function of lawyers 
as private advocates, the system can exercise no 
control over their numbers, their essential quali- 
fications as ministers of justice, nor the quality 
of the product which their efforts may bring 
forth. It would be as easy to send one of the 
hundred and fourteen thousand lawyers to work 
on the farms as to make water flow up hill. It 
would be no less difficult to coax success out of 
our present anomalous system of justice. 

Mr. Root deplores the fact that “we | lawyers | 
all treat the business of administering justice as 
something to be done for private benefit instead 
of treating it primarily as something to be done 
for the public service.” So long as lawyers are 
normal human beings the business will be done 
for their private benefit. “No untrained lawyer,” 
he continues, “is entitled to impair the efficiency 
of the great and costly machinery which the peo- 
ple of the country provide, not for the benefit of 
lawyers but for the administration of the law.” 
No lawyer, whether trained or untrained, pos- 
sesses that right; and yet it can be truthfully 
said that in every court house in every state in 
the Union one hundred and sixty thousand lawyers 
are busily engaged at the job of “impairing the 
efficiency of the great and costly machinery.” Mr. 
Root himself furnishes the proof a little farther 
on in his address: “On each side counsel plays 
the game for all that it is worth and sometimes 
superiority of counsel outweighs superiority of 
merit.” 

It is obviously impossible to effectively limit 
the number of lawyers under our present system. 
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It is equally obvious that, in the very nature of 
the case, the practice in the courts will tend more 
and more to attract the incompetent and the un- 
scrupulous. It is likewise clear that as the num- 
bers increase and the field of legitimate earnings 
decrease, old abuses will be multiplied and new 
abuses that may be expected to yield income 
will be invented. Thus the process of the de- 
bauchery of the system will be accentuated and 
the situation grow steadily worse. 


VIII 


Eighth, The Lawyer in Other Systems. It will 
be said that the private for-hire lawyer is a part 
of the judicial systems of other countries and 
that those systems admittedly attain a high de- 
gree of success. Right here is the crux of the 
whole matter. The functions, the position and 
the performance of the lawyer in the courts of 
other countries bear no resemblance to those of 
the American lawyer. There the judge dominates 
the trial, while here the lawyer dominates. There 
abuses incur punitive fines, loss of standing, loss 
of business and, if flagrant, disgrace and disbar- 
ment. Here the same abuses are carried on with- 
out let or hindrance, without punishment and 
seemingly without effect on the standing and rep- 
utation of the guilty lawyer. There appeals to 
the jury, abuse of witnesses, interposition of non- 
sensical motions and objections, and appeals not 
affecting the merits—all common practices in this 
country—are not tolerated and are therefore 
practically unknown. Due to the unquestioned 
power of the judge to control and punish, the 
lawyers in the courts of other countries are cir- 
cumspect, tread softly, and are glad to get out 
with a whole skin. Here the lawyer rants, raves, 
browbeats, abuses and converts the trial into a 
game of wits where sharp practices are at a pre- 
mium and cleverness in procedural strategy is 
the most coveted accomplishment. Here the jury 
is selected and the instructions are largely made 
up by the attorneys. There the court exercises 
both of these functions. 

In England the profession is divided into two 
classes, barrister and solicitor. The latter deals 
with the client, prepares the case and hires the 
barrister to present it in court. The volume of 
business coming to the barrister depends largely 
on his good standing in court. This fact puts 
the barrister on his good behavior. There the 
barrister is “called” to the bar by the Inns of 
Court, and their numbers are rigidly limited and 
their qualifications zealously guarded. They are 
always subject to the effective discipline and the 
high professional traditions of the Inns. Thus 
the abuses resulting from over-crowding and lack 
of control, so fraught with potential mischief in 
this country, are wholly lacking. Here, where 
“the profession of law, like the gates of hell, is 
open to all comers,” neither numbers, qualifica- 
tions nor practices are under effective control. 
Abuses springing from these causes are flagrant 
and widespread. 
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That the positive control of the judicial pro- 
cess by the English judge is no myth is attested 
by all American observers of the English courts 
in action. The Committee of the American Bar 
that visited England in 1921 found that “the 
trial judge is not a mere moderator 
te but rises to an actual force for jus- 
tice.” In the case of an appeal to the Court of 
Criminal Appeal from a murder conviction which 
the committee listened to, the court heard defense 
counsel, waived aside counsel for the Crown, 
commented “rather severely upon the contention 
of counsel” for the defense and affirmed the death 
sentence In a case related by another observer 
the defense lawyer assumed in his summation to 
suggest to the jury the law in the case. The 
judge promptly called the barrister, advising him 
that it was the sole province of the judge to 
advise the jury, that he (the judge) knew the 
law, and that he needed no advice from the bar- 
rister. Profuse apologies followed on the part of 
the barrister. 

The private for-hire lawyer is under even more 
rigid control in the courts of France. There the 
profession of the law and the profession of judge, 
prosecutor, clerk, etc., are separate and distinct 
professions. The judicial personnel constitutes a 
profession by itself and it is especially trained 
for the judicial work. There is no passing from 
one profession to another. Thus a lawyer can 
never become a judge, a prosecutor, nor even a 
court clerk. Neither can a judge or a prosecutor 
or any other court official become a private for- 
hire lawyer. 

In the French courts the judge is again the 
absolute master of the situation. The court 
selects the jury, conducts or supervises the ex- 
amination of witnesses, and guides the jury on 
the law and the facts. The attorney may not ask 
a witness a question without the consent of the 
judge. While the rules provide that the question 
must be submitted to the judge and, if approved, 
is put to the witness by the judge, in actual prac- 
tice it is stated that the lawyers put questions 
direct but under strict control of the judge. 

The legal profession in Canada more nearly 
resembles that in the United States than does the 
profession in any other country. As is the case 
here, there is but one branch and the function of 
the lawyer is similar to the function of the lawyer 
here. Yet the abuses that prevail here are absent 
there. A number of significant facts account for 
this difference. First, as in England and France, 
the judge is complete master of the situation and 
his power has a most virulent sting. Second, the 
profession in each province is made by law a 
closed corporation with complete control over 
the education, the qualifications, the numbers 
and the conduct of its members in and out of 
court. The same high professional ideals and 
somewhat similar control prevails here as in the 
Inns of Court in England. The Provincial Law 
Societies, as they are called, maintain their own 
law schools, control the curriculum, teachers, 





AMERICAN 


rules of entry, and so forth. The law student, 
after he has passed his final examination and is 
properly qualified, is presented to a presiding 
judge by a bencher and is “called” to the Bar. 
The Law Societies are given and exercise the 
power of discipline and disbarment under the law. 
The rigid control by the Law Societies and the 
unquestioned power of the judge to punish and 
prevent abuse are believed to account for the 
superior conduct of the Canadian lawyer in court. 
Most significant, however, is the dominating 
power of a capable and fearless judge, capable 
because tenure is for life and he has time to learn 
the judicial process and acquire the judicial tem- 
perament, fearless because independent, not be- 
holden to the lawyer before him for re-election. 
A number of significant features stand out in 
all three systems when compared with ours. In 
none of them does the judge stand in constant 
fear of the lawyers who practice before him as 
is the case in this country. Here the judge must 
court the good will of the lawyer whose influence 
is necessary for his reelection. This fact, no 
doubt, accounts for the failure of the American 
judge to exercise the little power which the law 
confers on him. In neither country may the 
judge return to practice of law as is the case in 
this country. If he leaves the bench in Canada 
or England he leaves in disgrace or retires on ac- 
count of old age or disability." The great Ameri- 
can scandal of using the judgeship as a stepping 
stone to a lucrative practice is not possible in the 


1 This statement requires some qualification. In a letter 
to the writer dated Feb. 6, 1933, Mr. W. A. Dennison, 
Inspector of Legal Offices for the Dominion, says: 

“Tt is possible for a lawyer to resign his position on the 
bench and go back to active practice, but in my experience 
at the Bar I only know of two cases in the last thirty 
years in Ontario. In fact, it is hardly ever done.” 
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countries named. The pettifogger, the shyster, 
the lawyer-criminal and the criminal lawyer, as 
we know him, are unknown in the other systems. 
As a result, the coached partisan witness, perjured 
testimony and bail bond abuses are absent. 

Particularly significant is the difference in 
treatment accorded witnesses. In this country 
the average intelligent witness finds it extremely 
dificult to tell a straightforward, honest story. 
A mentally slow or timid witness finds it impos- 
sible. The abuse and bottling up of witnesses in 
the courts of this country is one of the fruitful 
causes of failure and probably the major cause of 
the popular disrespect for the courts. In con- 
trast to our practice of bawling at and browbeat- 
ing the witness, usually to confuse, the courts of 
other countries accord the witness the utmost 
consideration and protection. In France the wit- 
ness takes the stand, is sworn and bidden to tell 
his story. No interference of any kind is per- 
mitted until he is done. In England and Canada 
abuse of witnesses is absent. It simply is not 
done. Examination is under strict control of the 
judge and questions are put subject to his ap- 
proval or correction. Observers testify, however, 
that even this control is seldom exercised. Judge, 
prosecution and defense are imbued with the idea 
that the purpose of the system and of the judicial 
process is the attainment of justice. The clear, 
ungarbled truth seems to be the objective of each. 
Nothing is done which will interfere with or 
thwart the attainment of this objective. Thus 
the path of justice is made clear at this vital 
point. The actual uncolored facts are disclosed 
and judge and jury can act intelligently. In this 
country when the lawyers get through with the 
witness confusion is doubly confounded, and 
judge and jury are more at sea than when they 
started. 


The descendants of the frontiersman have been slow to learn 
that democracy is not necessarily a synonym of vulgarity and pro- 
vincialism; that the court of a sovereign people may be surrounded 
by dignity which is the dignity of that people; that order and deco- 
rum conduce to the despatch of judicial business; while disorder 
and easy-going familiarity retard it; that a counsellor at law may 
be a gentleman with fine professional feelings without being a mem- 
ber of a privileged caste; that a trial may be an agency of justice 
among a free people without being a forensic gladiatorial show; that 
a judge may be an independent, experienced agent without being a 


tyrant.—Roscoe Pound. 








Bar Association Operates Law School 


Lawyers of San Antonio Meet Local Problem as to Legal Education—Stand- 
ards of Applicants for Admission Raised by Friendly School 


Those who attended the session on October 11 
of the Legal Education Section of the American 
Bar Association heard of an innovation which 
deserves nationwide publicity. The speaker was 
Mr. John H. Bickett, of San Antonio. He told 
of the organization of a part-time law school by 
the bar of his city as a means for improving the 
quality and knowledge of applicants for admis- 
sion locally. So far as the Editor knows this is 
the first instance of a bar association assuming 
responsibility to the extent of organizing classes 
of students. 

The reasons for this exceptional undertaking 
lay in various facts which are not peculiar to San 
Antonio or to the State of Texas. The bar was 
aware that its numbers were being augmented 
each year by fifteen to twenty applicants who 
had met the statutory requirements but could 
not be presumed to have adequate technical 
preparation. It was presumed that about the 
same number would be added each year in the 
future. In the absence of laws much more re- 
strictive than could be presently expected the 
bar of San Antonio would continue to receive as 
colleagues some young men who were unfit, either 
because of inadequate instruction or for other 
reasons. 

Instead of merely deploring the existence of 
inferior proprietary law schools the San Antonio 
Bar Association, after due thought, decided to 
establish a night law school, which, being oper- 
ated without salaries and without profit, could 
beat the proprietary schools at their own game. 

There was no intention to make this school 
compete outside of its own territory. If it could 
help to recruit the really worthy material press- 
ing for admission in that county and give a bet- 
ter training than proprietary schools, it would 
serve its purpose. That it would give better 
training than a law office clerkship could be taken 
for granted. It offered, in fact the one thing 
needed to supplement the clerkship. 

There was needed also the unselfish work of a 
considerable staff of qualified instructors. After 
six months of consideration the Association con- 
sidered that its plan was sound and that it 
possessed the requisite factors. Instead of taking 
every person able to pay fees it began right by 
first investigating applicants and dissuading those 
who gave insufficient promise. Those able to go 
to first class law schools are advised to do so. Of 
those unable to do this, but giving promise of 
faithful effort, the Bar Association school accepts 
from ten to fifteen. We will let the transcript of 
Mr. Bickett’s remarks tell the rest of the story: 

“I will say that I think not the least useful 


part of our Bar committee in charge of that 
school is the permanent turning away from this 
illusion of studying law more men than they 
receive into the school. 

“Having received a limited number that the 
committee conceives to be qualified from the 
standpoint of education, character, background 
and other circumstances, the task of the Com- 
mittee of the Bar is then to give that limited 
group, which usually amounts to only about ten 
or fifteen each year, the best course of study that 
a night law school can set up. We have the ad- 
vantage of the catalogs of the best law schools 
of the country and the co-operation of the pro- 
fessors of our state law school at the university. 

“Our committee undertakes to do the best job 
that can be done in a night law school; not lim- 
ited or embarrassed by the commercial nature 
of a good many night law schools, we feel that 
our committee is in a position to do good work. 

“Our Bar Association has secured the co-op- 
eration of some fine men, about ten or a dozen, 
out of our local bar, possessing proper educa- 
tional and professional qualifications. I, person- 
ally, have never taught a class but the Bar hon- 
ored me by putting me on this committee. 

“It is entirely a non-commercial enterprise. It 
is not conducted for profit. It is conducted for 
the sole purpose of adding, if we can, about ten 
qualified members to the profession per annum. 
We have, with reference to the scope of the 
course of study, what is the equivalent of a four- 
year night law school course conducted, however, 
within three calendar years, running practically 
throughout the year. We do the best that we 
can in that respect. It has the usual limitations 
of a night law school. We are no advocates of a 
night law school, but we have elected it in an 
attempt to answer this question of what are you 
going to do about it? 

“Some have said this afternoon that it is a 
local problem. In a large measure it is a local 
problem, aside from the matter of the general 
requirements that are going to be set up by the 
legislature or the supreme court. We are trying 
to answer our local question in this manner. Our 
enterprise, our experiment, if you want to call 
it that, is a small one. It ought never to be big. 
If it increases to too large an extent, if it in- 
veigles young men into the study of law, I would 
say if we get more than ten or twelve law stu- 
dents per annum into the class in that night law 
school, we will have defeated our purpose. 

“One of its accomplishments lies in the restric- 
tion of the numbers, and yet it must be borne in 
mind that by restriction of numbers we do not 
drive them to the cheap commercial school, nor 
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to the cheap correspondence courses, some of 
which have no excuse for their existence, except 
the desire to get the other fellow’s money. 

“We have, as I may say in conclusion, a two- 
fold purpose: first, to show to ambitious young 
men what the law is all about, and what the 
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practice of the profession means, and to show 
them in their individual cases that it would be a 
tragedy oftentimes to undertake the study of the 
law; second, for the limited number received, 
to give them the best course a night school can 
set up.” 


Much Procedure But Little Disbarment 


The diversity of practice in respect to disbar- 
ments was set out in an address by Mr. Wilmer 
T. Fox, of Jeffersonville, Indiana, when he ad- 
dressed the Indianapolis Bar Association Dec. 7 
on the subject of the. proposed integrated bar act. 
The address was in all respects admirable. It in- 
cluded the text of an act which has been worked 
out with unusual thoroughness. 

Concerning disbarment procedure the speaker 
said: 

“Even at the close of 1932 seven states had no 
statutory provisions on disbarment and disci- 
pline.* One provided that lawyers misbehaving 
themselves ‘shall suffer such penalties and sus- 
pensions as attorneys at law in Great Britain are 
liable to,” and one provided for the appointment 
of a grievance committee annually in each county 
without giving the committee any express pow- 
ers, duties or method of procedure.” The remain- 
ing states were grouped into three classes. Twenty 
states provided for suspension or disbarment by 
a civil proceeding in the circuit, common pleas 
or other trial court of the county substantially 
as a civil suit is tried, with the right to a jury 
trial in some states, and in most statutes with 
the right of appeal to the supreme court.’ Thir- 
teen states gave exclusive jurisdiction to the 
supreme court to hear accusations of misconduct, 
with the supreme court itself hearing the testi- 
mony directly or by reference to a committee, 
commission, referee or master to take and report 
the evidence and file it with recommendations.” 
Six of the states then having official bar acts put 
the discipline of attorneys directly in the hands 
of the integrated bar organization subject to the 
right of appeal to the supreme court, or had this 
bar organization hear the evidence and submit 


4. Georgia, Kentucky, Montana, Nebraska, New Jersey, 
Rhode Island and Vermont. 

5. Sec. 3734 Rev. Delaware Code, 1915. 

6. Connecticut Code, 1930, 5347-5351. 

7. Arkansas, Florida, Illinois, Indiana. Iowa, Louisi- 
ana, Maine, Maryland, Massachusetts, Michigan, Missis 
sippi, Missouri, North Carolina, Ohio, Oregon, Tennessee, 
Texas, Virginia, West Virginia, Wyoming. 

8. Arizona, Colorado, Kansas, Minnesota, Nevada, New 
Hampshire, New York. Pennsylvania, South Carolina, 
South Dakota, Utah, Washington, Wisconsin. 


the record with 
supreme court. 

“The integrated bar acts, having been enacted 
within the last decade, do not as yet greatly 
affect the situation nationally, the practical re- 
sult being that for over a century the black 
sheep of the legal profession have been virtually 
free from discipline, to the disgust of the public 
and the chagrin of the tremendous body of hon- 
est and ethical lawyers; in other words, the dis- 
ciplinary procedure just described has practically 
failed to function. In those states where disci- 
pline is by civil procedure with jury trial, the 
procedure is resorted to only in flagrant cases, 
and often not then, for in a small community it 
is hard for lawyers to attack a colleague whom 
they meet almost daily. If the misconduct merits 
only a reprimand, or a modest fine or suspension 
from practice, the publicity of a jury trial is so 
out of proportion to the offense and so unfair to 
the accused lawyer that the misconduct is usually 
ignored. In larger communities it has been found 
difficult to convict under such procedure except 
in the most flagrant cases, and, strange as it may 
seem, in the larger communities the publicity 
attending the procedure is sometimes used by 
unscrupulous laymen to blackmail reputable law- 
yers. 

“The procedure wherein jurisdiction is in the 
supreme court has proved much better, but it, 
too, has in large measure failed because the pro- 
fession is not organized as a state unit to assist 
in the enforcement of discipline.” 

A matter possibly more important than pro- 
cedure is the fact that still in a majority of the 
states there is no place where a client may go to 
complain of his lawyer, or the place is remote 
from the average client. If he does not take his 
revenge in grumbling he employs another lawyer, 
and if this lawyer exculpates the former, the 
client is sure that all lawyers are leagued to- 
gether to cover up each other’s transgressions. 
The fact is that complaints are extremely rare; 
grumbling is the usual recourse for the disap- 
pointed client, and in most cases, doubtless, he 
is mistaken. 


its recommendations to the 











Novel Proposals for Judicial Nominations 


“I believe in a self-governing bar. The judi- 
ciary and the bar are Siamese twins. Knife them 
apart and both die. The bar is the seed of the 
judiciary, the flower and the ripened grain. The 
judges are born, have their being, and die within 
the bar. 

“The board of governors, under the law, gov- 
ern admission, practice and expulsion from the 
bar, and carrying forward the principle, should 
be competent to certify the qualifications of a 
judicial aspirant to the governor [for appoint- 
ment]. Such a restriction and limitation on the 
appointing authority protects the bench from 
possible political patronage, would guard the 
governor against political importunities, and as- 
sure the administration of justice. Is not the 
board of governors, representing each and every 
member of the State Bar, competent to certify 
the qualifications of the judicial aspirant?”— 
Samuel Ross Enfield, in the Los Angeles Bar 
Association Journal for June, 1932. 

The proposal is that the State Bar shall be 
established in the constitution, that its board of 
governors shall maintain a roster of aspirants for 
the bench, who shall be subjected to examina- 
tions, tests and observation, and finally that the 
board shall certify for every judicial vacancy 
the names of the five eligible registrants who 
have the highest rating. Mr. Enfield makes two 
alternative proposals, one calling for an academic 
rating of aspirants, the other for a rating by the 
judicial council. All three involve a course of 
special studies by aspirants so that to some ex- 
tent the choice of candidates for appointment 
to judicial office will depend on their own proven 
capacity. The governor, while limited to a choice 
from five certified candidates, is left free to fill 
any particular place in the judiciary, such as a 
place in an appellate court, by appointment of 
any sitting judge. 

The author of these highly original plans fa- 
vors the one which calls for specific courses in 
the universities and certification by the presi- 
dent of the state university because, as he says, 
“it provides for training and qualification under 
faculty of university and contemplates a course 
of study fitting the lawyer for impartial judicial 
service, whereas practice at the bar only develops 
forensic partisanship and narrows the field of 
experience and learning.” 


Judicial Selection Reform in Ohio 


At the January meeting of the Ohio State Bar 
Association its committee appointed to recom- 
mend improved modes of selecting judges made 
its first report. The committee proposed that all 
appellate judges should be appointed by the gov- 
ernor to serve during good behavior. It was 
pointed out by Chairman Robert N. Wilkin, of 


New Philadelphia, that the constitution already 
provides two ways for removing an undesirable 
judge besides impeachment: 

But the governor would not have a free hand, 
being limited in appointing to the names of those 
previously nominated by a state commission, 
which would be chosen by the state senate. This 
would appear to be far wiser than to require 
senatorial ratification of individual appointees. 
The latter mode inevitably involves state politics. 
It often restricts the governor even more than is 
now proposed. It is assumed that under this 
plan the commission would contain at least a 
fair representation of lawyers. 

The matter was brought up only for discussion 
and served this purpose fully. An amendment 
was adopted directing the committee to elabo- 
rate its plan by providing for bar referenda on 
all judicial candidates. A summer convention 
will be held and the committee will further re- 
port. 

There appears to be considerable bar support 
for the reforms proposed though newspapers in- 
dicate an even stronger popular interest. In 
California both bar and laity show keen interest. 
In Michigan popular interest appears to exceed 
that of the legal profession. The main thing in 
Michigan is to protect worthy judges from the 
hazards of popular elections, partisan or non- 
partisan. 


How Bar May Nominate Judges 


Before the primary election was adopted the 
bar did virtually nominate judges. In the smaller 
communities the caucuses resulted in the selec- 
tion of delegates who could fairly be said to rep- 
resent the entire bar. In the more favored local- 
ities bar influence has been a considerable factor 
even under the primary system. 

Of course it is logical that lawyers, being the 
only citizens who appreciate the qualities needed 
for judicial service and who alone can appraise 
these qualities among those who are willing to be 
candidates, should exercise a strong influence, if 
not a controlling one, in the nomination of judi- 
cial candidates. That is logical, but it is also 
necessary that the influence or power be so ex- 
erted as to leave no judge under obligation to any 
law firm or individual lawyer This may be ac- 
complished by a secret ballot, or ballots, provid- 
ing the committee in charge is large and repre- 
sentative and is made up in a proper way. 

There was once a bill before the Alabama legis- 
lature which embodied a very promising plan for 
nominating judges for the county in which Bir- 
mingham is located. It provided that the entire 


bar should be invited to assemble, and then, the 
roll call being approved, they should act as a 
this 


judicial convention. It is submitted that 
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form of “town meeting” would result in a face 
to face discussion which would inform all present 
concerning the strength and weakness of pro- 
posed candidates and lead to the best decisions. 
It could be safely assumed that the candidates 
would absent themselves. The public would have 
great faith in nominations so made. 

A new and fertile suggestion comes from Mr. 
A. W. Trice, of the Hugo, Oklahoma bar (Okla. 
S. Bar Jour., Nov., 1932) who says: 


“If it were required by law that candidates for 
judicial office should first receive a minimum per- 
cent of votes cast in a compulsory bar primary be- 
fore they would be permitted to submit their claims 
for public suffrage, the electorate would have ac- 
curate, authoritative and unprejudiced information 
to direct their choice, and risks and experiments 
would be largely eliminated. Certainly a lawyer 
who cannot secure the approval of a respectable 
proportion of the bar is a rather risky experiment 
as a judge. The people are entitled to an 
unequivocal recommendation from the bar upon the 
merits of candidates for judicial office for their 
information and assistance in making a choice and 
it is the duty of the bar to see that they have it.” 


Still another excellent proposal is found in the 
report of the 1932 convention of the Idaho State 
Bar, discussing recommendations made by the 
Judicial Council as to judicial organization and 
the non-partisan election of judges. 


“The theory is that the candidates for justice 
of the supreme court and for district judge shall 
be nominated by certificates of nomination in the 
following manner: a certificate stating the office, 
the name of the candidate and his postoffice address 
shall be signed by electors as follows: certificates 
of nomination for justices of the supreme court 
shall be signed by not less than eighty electors of 
the state, at least forty of whom shall be members 
of the State Bar in good standing; certificates of 
nomination of district judges shall be signed by not 
less than thirty electors of the district, at least 
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fifteen of whom shall be members of the State Bar 
of said district in good standing.” 


To which was added the still better proposal 
that instead of specific numbers the plan should 
require a certain percentage of the entire number 
of lawyers. This would be practicable in a state 
having an integrated bar and a complete and cor- 
We leave it 
to others to work out the percentages. 

Utah Bar Approves Novel Judicial 
Selection Plan 

The Utah State Bar, at its annual meeting in 
January, received a report from its committee on 
judicial selection which embodied interesting pro- 
posals. The committee recommended that the 
governor appoint to the supreme court from a 
list of five nominees, and to the district court 
from a list of three, these lists to be determined 
by the bar according to its own rules; also that 
judges should be reappointed after one such term 
unless a charge of failure to discharge the duties 
of office should be sustained by two-thirds of the 
standing committee of members of the Bar ap- 
pointed annually by the supreme court. The 
terms of office were not altered. 

The Utah State Bar completes its convention 
in a single day, but economizes time by dividing 
into sections, which consider and pass upon com- 
mittee reports at luncheon. The section on ju- 
dicial selection modified the committee's plan as 
set forth by recommending that the legislature 
be empowered to fix terms, for the supreme court 
from eight to twelve years, for the district court 
from four to six years. Also that reappointment 
depend upon a vote by the Bar, for the supreme 
court only candidates among the high five being 
eligible, and for the district court those among 
the three highest in the polling. 

The plan as altered was approved by the State 
Bar, the vote being 108 to 63. 


News and Comment in Brief 


Sensational News from California 


Only a trifle over twenty percent of the ap- 
plicants passed the February, 1932, bar exami- 
nation in California. It happened that every 
single applicant who had received a law degree 
from Leland Stanford, University of California 
or University of Southern California, passed the 
eXamination. 

It was but natural that a storm resulted, es- 
pecially when the newspapers played up the re- 
sults as a sensation and invited comments. It 
appears now that California has twenty-three law 
schools. Imagine a_ single jurisdiction with 
twenty-three law schools! Just stop a moment 
and envisage this scene; consider how compe- 
tition increases the volume of business, and if 


that business involves a mystery, competition 
lowers the quality of the product. Think of all 
the profit-seeking law schools and their bitter- 
ness, and the feelings of the scores of instructors 
in the less fortunate schools, and their oppor- 
tunities for raking the board of examiners. 

Well, it happens that the law teachers have an 
annual conference and in 1932 it was held on 
the day preceding the State Bar convention. That 
enabied the examiners to put in their defense. 
They showed so conclusively that there had been 
no unfairness in the conduct of the examination 
or the marking of papers that the conference 
forthwith voted a resolution of “absolute confi- 
dence.” 

California has an admission problem more 
difficult, in some respects, than any other state. 
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From 1920 to 1930 there were 1656 alleged law- 
yers admitted who made a prima facie showing 
that they had practiced three years out of the 
preceding ten in some other state, and were of 
good moral character. Many came from states 
having low standards, or none at all. There was 
much intentional fraud in the letters of recom- 
mendation. “One man was admitted who came 
almost directly from Fort Leavenworth, where 
he had been incarcerated for violating the ia- 
tional banking act, and he had letters from the 
judges of his state.” This lawyer “immediately 
organized a bank, which engaged in certain irreg- 
ular practices and failed.” Many of the foreign 
applicants had been obliged to leave their siates 
to avoid disbarment, but had been assisted to get 
a new start in California. That, under the name 
of reciprocity! 

Under the present law and supreme court rule 
a remedy is afforded. The foreign applicant must 
register three months before examination and 
must pay a fee of $100. He will be examined on 
California procedure, constitutional and statutory 
law. There will probably be few of the shoddy 
gentry who will risk $100 on their knowledge of 
California’s constitutional law. The money is 
intended to permit of a thorough investigation 
of the applicant back home. It occurs that 
however anxious proprietary schools may be to 
have admission requirements kept low, they will 
not oppose appropriate rules concerning outsiders. 

In this connection it should be added that in 
some jurisdictions a fee of $100 would be con- 
sidered too small. In British Columbia, for in- 
stance, an applicant wha is a resident, but who 
studied in another province, pays a fee of $500 
and if he studied in England he pays $1,000. 
British Columbia gets along with only one law 
school, and it protects that school. 





Judicial Power Over Admission 


The pronounced tendency in recent years for 
courts of last resort to hold that admission and 
disbarment are matters subject to judicial con- 
trol is shown in an article in Washington Law 
Review (vii-7, Nov. 1932). The title is Inher- 
ent Power of the Judiciary Over Admittance to 
the Bar, and the author is Prof. J. Kennard 
Cheadle. The article is a valuable contribution 
to the literature of this subject. 

In summing up Professor Cheadle says: 

“Examination of cases on the inherent power 
of the judiciary over admission to the bar re- 
veals authoritative basis, both generally and in 
Washington, for the statements made at the out- 
set, of this article: It is proper to look to the 
courts for a necessary raising of the standards of 
admission. It is constitutional for the courts to 
raise those standards.” 

It may be suggested in this connection that 
if the word power needs to be qualified, it is 
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more reasonable to say implied, instead of in- 
herent. The latter word appears to reach back 
of our constitutional history. But with our con- 
ception of the relationship necessarily existing 
between the bench and the bar, a conception 
which is historically continuous, is it conceivable 
that a constitution, without express words, can 
establish a court of last resort which lacks power 
to control admission and discipline?_ The power 
can be clearly implied, and so made native to 
our soil. 

The classic instance is Illinois where the su- 
preme court correctly held that the legislature 
had no power in the premises and later, after 
the bar had converted itself to a belief in higher 
standards, proceeded to raise requirements for 
admission. The famous decision In re Day was 
made on constitutional, legal and logical lines 
and it had no harmful “repercussions.” 





Progress in Educational Requirements 


A few figures show that a great national move- 
ment for higher educational requirements for 
admission is in full swing. In twenty-nine states 
requirements have been raised since Kansas led 


in 1921. The order of precedence is as follows: 

1921 Kansas. 

1923 Montana, Illinois. 

1924 Louisiana, West Virginia. 

1926 New Mexico, Wisconsin, Kentucky, 
Ohio, Maryland, South Carolina. 

1927 Wyoming, Colorado, New York, Penn- 
sylvania, Maine. 

1929 Idaho, Minnesota, Michigan. 

1931 Washington, North Dakota, New Jer- 
sey, Delaware, Connecticut, New Hamp- 
shire, Rhode Island. 

1932 California, Arizona, Texas. 


There are nineteen states in which two years 
of college or its equivalent are required, and 
twenty which are at present satisfied with high 
school or its equivalent. If the shades of the 
departed are permitted to view this mundane 
sphere one Abraham Lincoln must take a peculiar 
satisfaction in the progress which is being made. 





The Eternal Interest 


Little by little the public will learn that there 
is the eternal need of a class of men who can 
and will subordinate self-interest to clients’ in- 
terest and both to the public good. . . . Little 
by little we can make it clear that formidable 
educational requirements are in the public inter- 
est and that the public interest outweighs the 
individual interest of the excluded man. 
Physicians have an advantage over us in respect 
to educational reforms. In the same way in war- 
time the navy has an advantage over the army. 
Everybody understands that it requires educa- 
tional equipment to perform an abdominal opera- 
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tion or to command a battleship. On the other 
hand, most people imagine that a voluble talker 
is already a lawyer and that anybody can com- 
mand a regiment. Little by little it will be recog- 
nized that West Point is no more rigorous than 
it ought to be and that a law school of the most 
exacting sort is not an affront to democracy but 
is necessary to the very life of the Republic.— 
George Wharton Pepper, Proc. N. Y. S. B. Assoc. 
1932, p. 304. 





Louisiana’s Past and Present 


The University of Louisiana (Baton Rouge) 
has published a volume of 141 pages entitled The 
Louisiana Judiciary. The author is Ben Robert- 
son Miller, a member of the Louisiana Bar and 
formerly a Fellow in Government of the Univer- 
sity. The book gives much interesting informa- 
tion concerning the judiciary from the times of 
French and Spanish sovereignty, and has chap- 
ters on the nine constitutional conventions. The 
present constitution, adopted in 1921, contains 
some excellent features, but only a fragment of 
the fine program presented by the State Bar As- 
sociation. In conclusion the author sets forth 
present needs and opportunities. The volume 
should prove to be of the highest value in a final 
improvement of the judiciary article. The au- 
thor’s painstaking research is illustrated by ref- 
erences to a total number of 872. 





Can’t Disbar for Ignorance 


At the last convention of the California State 
Bar the chairman of the committee of bar ex- 
aminérs, Mr. Alfred L. Bartlett, explained sat- 
isfactorily why it was that only twenty percent 
of the applicants for examination had passed. 
His address dwelt on educational requirements 
and also conduct, showing the relationship of 
the two factors. He made the prediction that 
disciplinary work would be steadily reduced and 
said that it never had been as big a matter as 
was commonly believed. 

“There were no Augean stables to be cleaned, 
by any means. My intimate connection with this 
disciplinary work convinced me that the rascals 
numbered among the lawyers of California are, 
after all, very few; that the ethical standards 
of the members of our profession are such that 
it should be a matter of great pride for any of 
us to be able to say that he is a member of the 
State Bar of California. 

However, anybody who has served on the board 
of governors or on a local administrative com- 
mittee has been impressed by this situation: that 
those who bring the most discredit upon the Bar 
are not the wicked, but the ignorant. Complaint 
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after complaint, made by clients who have lost 
property and valuable rights through the sheer 
and almost unbelievable incompetence and lack 
of knowledge of the fundamentals of their pro- 
fession of the lawyers who represented them, are 
perforce dismissed. You cannot disbar or sus- 
pend a man for ignorance alone, nor should you 
be able to; but the responsibility for that man’s 
presence as a member of the Bar, is that of the 
Bar, and it deserves all the criticism and all of 
the odium it receives from the public as a result 
of his membership in the profession. There can 
be no excuse for his admission in the first place. 
This is one of the reasons that the members of 
the committee of bar examiners feel such a deep 
sense of responsibility to the supreme court, the 
State Bar and to the public.” 

This is significant as fact and as opinion. It 
raises the query whether the State Bar should 
not assume the expense of obtaining judgments 
against lawyers whose ignorance has caused losses 
to clients. Is the common law liability worth- 
less? And if the Bar cannot afford to spend 
money to aid such clients why not obtain the 
right to collect a tax on all new suits, as is done 
in Puerto Rico? Probably a tax of one dollar 
on each new civil action would afford revenue for 
a variety of worthy purposes. 





Jury Trial in Disbarment Proceedings 
Disappears in Alabama 


When Alabama became a state in 1819 there 
was a territorial law which provided that dis- 
barment proceedings should be in local courts 
and with juries. The question whether the lan 
guage of the constitutions since that time, in 
guaranteeing the preservation of the right to jury 
trial, sustain such procedure, has just been de- 
cided in Ex parte Von L. Thompson (October 
term, 1932-33). The appellant, who had pre- 
viously been suspended from practice for two 
years, was found guilty under the procedure laid 
down in the State Bar act of failing to account 
for his client’s money. 

Appellant’s brief named twenty-nine states in 
which it was contended that the constitutional 
right to jury trial extended not only to cases 
where trial by jury existed at common low, but 
also to cases where the right existed “by law” 
at the time of adoption of the constitution. In 
Mr. Justice Knight’s thorough opinion it is 
shown that in seven of the states (North Caro- 
lina, Georgia, Arizona, Texas, Indiana, Arkansas 
and Wyoming) jury trial is permitted in such a 
proceeding. In all the other states there are de- 
cisions which emphatically repudiate the theory. 

In Alabama the constitution vests judicial 
power in the senate and various courts “and such 
persons as may be by law invested with powers 
of a judicial nature.” 

The court was evidently persuaded by the pre- 
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ponderance of opinion that it had the power to 
specify the procedure in disbarment cases and it 
further declared that the council of the State Bar 
was “invested with powers of a judicial nature.” 
The opinion is especially valuable because of its 
citations and quotations and because of the rank 
absurdity of leaving this supreme power of the 
highest courts to protect themselves against the 
malfeasance of their own trusted officers to the 
vagaries of local lay opinion. 

A committee of the Birmingham Bar Associ- 
ation filed a brief of 117 pages in this proceeding 
as amici curiae. It is entitled: “In the matters 
of: Fred Fite, Von L. Thompson, Robert Messer, 
J. H. Countryman, all attorneys.” This brief con- 
stitutes a valuable contribution to the law of dis- 
barment. 





Right Way to Regulate Procedure 


When rule-making power was conferred upon 
the Wisconsin supreme court there was created 
the advisory committee of ten members with the 
duty of studying the needs of the courts and 
advising the supreme court in respect to rules. 
The intention was to set up machinery for revi- 
sion similar to that long used in the English su- 
preme court. The full text of the act was pub- 
lished in this Journal, xiii, 71. The advisory 
committee has had a sub-committee at work for 
some time on the statutory rules of pleading, 
practice and procedure in effect in the circuit 
court since 1906. Another sub-committee has 
been working on the statutory rules applying to 
county court procedure. 

These agencies inform the profession gener- 
ally through the Wisconsin State Bar Bulletin 
that mimeographed copies of proposed rules 
will be submitted to all who are disposed to 
assist. Under this procedure counsel and sug- 
gestions should come from all interested lawyers 
and judges: then after the sub-committee has 
settled the form of its drafts, the entire com- 
mittee will get to work and eventually the pro- 
posed rules will reach the supreme court where 
they will be approved, amended or disapproved. 
In both fields of study the revision will be one 
job, though extending over many months. 

This is a good instance of the operation of the 
rule-making power under an appropriate envi- 
ronment. Any person who prefers the shotgun 
method of regulating procedure by occasional 
acts of legislature must have a queer taste. 

The powers conferred on the advisory com- 
mittee are not as broad as those given to judi- 
cial councils generally. This may lead to more 
rapid progress in the purely procedural field, 
since there are no competing interests. The time 
will come however when Wisconsin’s experience 
will lead to an extension of powers in order that 
the really big problems of judicature may be 
dealt with. 


OF THE 


A Drastic Plan to Save the Bar 


A communication from Mr. E. Eugene Gil- 
bert, of the Houston bar, after reciting the ap- 
parent inundation of the bar, the inroads upon 
law practice represented by numerous commis- 
sions which are open to lay practice and the 
threat of placing the largest class of tort con- 
troversies in similar commissions, offers what 
the writer properly calls a drastic remedy. He 
says: 

“There is but one way for lawyers to escape the 
economic demoralization that is already evident 
and which threatens to increase steadily. In order 
to avoid the disastrous consequences and cure 
this evil force, it would not be too radical a 
gesture to suggest that a resolution be adopted, 
demanding that for the next five years there 
shall be no admissions to the bar, and that when 
this complete closure has been lifted, only a 
limited number of candidates shall be admitted in 
any year. 

“Blockades have long been used with great suc- 
cess on trade, shipping, immigration and in guerrilla 
warfare, etc. So why not place an embargo on 
the bar? The contention may be that such bar- 
rier, perhaps, would be a little too drastic a meas- 
ure. However, under the present economic trend 
of affairs, this step would not be altogether un- 
desirable. In fact, it would be a fit and proper 
remedy and incidentally, such action would safe- 
guard the newly admitted lawyer against under- 
going a long and tedious period of starvation. 
Moreover, it should not be overlooked that the 
problem is a matter of national self-preservation. 
If the bar collapses, so will the administration of 
justice decay, thus bringing to an end the exist- 
ence of lawfully constituted society.” 

It need not be pointed out that bar association 
resolutions would be of no avail, or that the 
execution of this plan would wreck more than 
seventy-five worthy law schools, along with as 
many which are superfluous on all grounds. 

Drastic action is warranted, but it must be 
along more practical lines. We must not think 
of an embargo until such time as we have acted 
sensibly in respect to admissions. In forty states 
or more the reciprocity rules are farcical. Take 
up the slack at these points and the bar asso- 
ciations will have their hands full for some time. 
Lawyers wishing to move to another state should 
pay fees high enough to permit of a thorough 
investigation of their previous conduct, as is now 
to be done in California, and they should be 
given examinations in local law. 

We have yet a great distance to go before in 
all states adequate education is required. The 
bar has been contented with relative ignorance. 
And in most states the bar examiners have not 
learned how to frame questions which test in- 
tellectual ability. This should be accomplished. 
And meanwhile all states should put an end to 
the evil of three or more successive examina- 
tions. It looks a good deal as though these 
repetitious exams, with their fees, were a form 





AMERICAN JUDICATURE SOCIETY 


of racketeering, unfair alike to applicants and 
to the public. The bar has plenty to do yet 
before it has exhausted its own range of duty. 
And before it reaches that point it is likely to 
adopt a policy competitive examinations to fill 
specified quotas. 





Is Stare Decisis Slipping? 


In a review of Goodhart’s Essays in Jurispru- 
dence and the Common Law, which appeared in 
American Bar Association Journal (vol. xviii-4), 
Dean Leon Green, of Northwestern Law School, 
says that his author has made an “effort to 
rehabilitate the rapidly dwindling doctrine of 
stare decisis—a doctrine invented as a labgr-sav- 
ing administrative device, and taken over as a 
necessary requisite in the administrative ascend- 
ancy of appellate courts. Aside from the admin- 
istrative function the doctrine is the antithesis 
of the spirit of the common law. The common 
law is essentially case law and not one of gen- 
eral principles. Its vitality is found in its par- 
ticularity—the leaving open of every case for a 
fresh decision. The doctrine of stare decisis, on 
the other hand, necessitates the development of 
general principles as controls for subsequent 
cases. Fortunately, the idea has never worked 
successfully. There need not be any clearer 
demonstration of the fact that it can not work 
successfully than that made by Professor Good- 
hart in his analysis through which the ratio de- 
cidendi or principle of a case is supposedly 
found.” 

It would be difficult to get more thought-pro- 
voking ideas into one short paragraph. There are 
several assertions which taken singly would sup- 
ply material for highly informative debates. The 
doctrine referred to, if not “rapidly dwindling,” 
is doubtless less of a universal dogma in our sys- 
tem than it once was. This may or may not be 
helpful. The reason for its decline may lie in 
open-mindedness of reviewing courts, or in the 


189 


competition between precedents, which leaves 
more to “sound discretion.” It is not because 
stare decisis has been deliberately weighed and 
found obstructive, or contrary to the fundamental 
spirit of the common law administration of jus- 
tice. 

One observes readily how our very separate 
and remote courts of appeal devote themselves 
to building up a law of decisions according to 
certain principles and how this frequently per- 
mits a litigant in exchange for paying the cost 
to become a fossilized fly in imperishable judi- 
cial amber. 

That we could better concentrate judicial 
powers on the work of administering justice by 
bringing our trial and appellate proceedings into 
intimate relationship, is easily conceivable. Re- 
viewing judges would then be less concerned with 
the production of amber, for decisions in most 
cases could be made as they used to be at the 
common law, and to a considerable extent are 
now made in other English speaking jurisdictions, 
right off the bat. We preserve too many opinions, 
thus promoting pride of authorship. Justice 
could prosper better with one-tenth as many re- 
ported decisions. This is not to say that all deci- 
sions should not be public. It is the printing 
of them that promotes appeals and so creates an 
ever increasing demand. 

To what extent does the interpretation of a 
written constitution incline judges toward the 
building up of a body of principles? In some 
other countries constitutional problems, though 
perhaps not so denominated, are resolved by 
courts other than those to which individuals re- 
sort for justice. Aside from our constitutional 
problems would it not be far wiser and more 
profitable to have no court higher than the trial 
court? Why should not the trial court review 
all cases not involving constitutional questions? 
And is it true that the idea involved in the doc- 
trine of stare decisis “has never worked suc- 
cessfully?” 


The fundamental trouble I believe to be in the belief that lib- 
erty and property must be protected by an over complicated formal- 
ism, that legal mechanism can be successfully substituted for the 


competent and responsible judge. 


I believe the inevitable conse- 


quence of that attitude will be a cumbersome, slow, uncertain and 
irksome enforcement of the law. We shall have no substantial 
improvement while the responsibility for the result is laid directly 
to the judge of first instance and while with that responsibility, he 
is not given the power more unconditionally to control the result. 
There is in my judgment no substitute for capable trial judges with 
large powers.—J/udge Learned Hand. 
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